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4-h MIDDLE District of TENNESSEE 

PHIL BREDESEN, Governor of the State of 
Tennessee, 

SUMMONS IN A CIVIL ACTION 
v. 

DONALD H. RUMSFELD, Secretarv of Defense 
of the United states, et ;I. 

$ 0 5  @.!'JQ 
CASE NUMBER: Y 

TO: (Name and address of Defendant) 

JAMES H. BILBRAY, Member 
Defense Base Closure & Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

h YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

DIANNE STAMEY DYCUS 
Deputy Attorney General 
Tennessee Attorney General's Office 
General Civil Division 
P.O. Box 20207 
Nashville, TN 37202 
Phone: (61 5) 741 -6420 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

AUG 1 8 2003 
DATE 

-- 

SERVICE COPY 

DCN 13630



I 
Check one box below to indicate appropriate method ofservice 

- 
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RETURN OF SERVICE 

Served personally upon the defendant. Place where served: 

Service of the Summons and complaint was made by me(') 

ME OF SERVER (PRINT) 

Left copies thereof at the defendant's dwelling house or usual place of abode with a penon of suitable age and 
discretion then residing therein. 

DATE 

TITLE 

Name of person with whom the summons and complaint were left: 

Returned unexecuted: 

C3 Other (specify): 

STATEMENT OF SERVICE FEES 
TRAVEL SERVICES TOTAL 

$0.00 
DECLARATION OF SERVER 

A I declare under penalty of pe jury under the laws of the United States of America that the foregoing information 
contained in the Return of Service and Statement of Service Fees is true and correct. 

Executed on 
Date Signature of Server 

Address of Server 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NOTICE OF NEW CIVIL ACTION 

TO: ALL COUNSEL DATE: 0811 8/05 

I FROM: CLERK OF COURT 

I RE: PHIL BREDESEN V. DONALD H. RUMSFELD, ETAL 

CASE NO.: 3:05-0640 

NOTICE REGARDING CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 5 636(c), as amended, and Rule 73(b) of the Federal Rules of Civil 
Procedure, this Court has designated the Magistrate Judges of this District to conduct any or all 
proceedings in civil cases, upon consent of the parties. The parties may consent to have this civil 
action tried on the merits before the Magistrate Judge, either as a bench trial or a jury trial. The 
parties may consent to have the Magistrate Judge enter final judgment in the case or may consent to 
have the Magistrate Judge decide specific matters in the case, such as dispositive motions. To 
exercise your right to consent in this case, all parties must consent in writing by signing the attached 
form. Under Rule 73(b), however, no party shall inform the District Court, the Magistrate Judge or 
the Clerk of any party's response, unless all parties consent. See generally Rules 72-76 of the 
Federal Rules of Civil Procedure. 

If all parties agree to the assignment of this case to the Magistrate Judge, an appeal, if any, 
shall be taken directly to the U. S. Court of Appeals as provided in 28 U.S .C. fj 636(c)(3) and Rule 
73(c). Further review may be taken to the U. S. Supreme Court by writ of certiorari. 

Some of the advantages of consenting to proceed before the Magistrate Judge are: (1) that 
it results in early and firm trial dates; (2) that it avoids any duplication in de novo review by the 
District Judge of the Orders or Reports and Recommendations of the Magistrate Judge who is 
assigned to the case; and (3) that it alleviates the increasing demands of criminal cases on the District 
Judges. 

The Court normally allows and encourages the parties to consent at any time during the 
pretrial proceedings, including immediately preceding the scheduled trial. 

DO NOT RETURN THE ATTACHED FORM UNLESS ALL PARTIES CONSENT 
TO PROCEED BEFORE THE MAGISTRATE JUDGE. 

ys. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

DIVISION 

, 
Plaintiff 

, 
Defendant 

) 
) No. 
1 
) District Judge Echols 
1 
) Magistrate Judge Brown 

CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. tj 636(c), Rule 73(b) of the Federal Rules of Civil Procedure, and Local 
Rule 301 of the Local Rules for Magistrate Proceedings, 

( ) All parties consent to have a United States Magistrate Judge conduct any and all further 
proceedings including the entry of judgment in this civil action OR all parties authorize the 
Magistrate Judge to decide the following matters: 

Any appeal shall be to the U. S. Court of Appeals as provided in 28 U.S.C. 5 636(c)(3) and Rule 
73(c). 

SIGNATURES OF ALL COUNSEL OF RECORD AND ANY UNREPRESENTED PARTY AKE 
REQUIRED. 

Attorney for PlaintiffIPlaintiff Attorney for DefendantDefendant 

Attorney for PlaintiffIPlaintiff Attorney for Defendantmefendant 

Attorney for PlaintiffIPlaintiff Attorney for DefendantDefendant 

If necessary, attach an additional page with additional signatures of counsel or parties. 
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IN THE UNITED STATES DISTRICT COURT " . J  

FOR THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 2C95 k g 5  1 8 Ff.1 I : 56 

PHIL BREDESEN, Governor of the 
State of Tennessee, 

Plaintiff, 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States; ANTHONY J. PRINCIPI, 
Chairman of the Defense Base Closure and 
Realignment Commission; JAMES H. 
BILBRAY; PHILLIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, members of the Defense Base 
Closure and Realignment Commission, 

Defendants. 

1 $ Q,_ G f - . .  
'I No. 

C O M P L A I N T  

Plaintiff, PHIL BREDESEN, in his official capacity as Governor of the State of 

Tennessee, by and through his attorney, Paul G. Summers, Attorney General of the State of 

Tennessee, submits the following complaint against the defendants, DONALD H. RUMSFELD, 

in his official capacity as Secretary of Defense of the United States; ANTHONY J. PRINCIPI, in 

his official capacity as Chairman of the Defense Base Closure and Realignment Commission; 

JAMES H. BILBRAY; PHELIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. 



HANSEN; JAMES T. HILL; LLOYD W. NEWTON; SAMUEL K. SKINNER; and SUE 

ELLEN TURNER, in their official capacities as members of the Defense Base Closure and 

Realignment Commission, as follows: 

Nature of This Action 

1. This action arises out of the Department of Defense's ("the Department") attempt, 

unilaterally and without seeking or obtaining the approval of the Governor of the State of 

Tennessee, to realign the 1 18th Airlift Wing of the Tennessee Air National Guard stationed in 

Nashville, Tennessee. The Department's attempt to realign the 1 18th Airlift Wing without first 

obtaining Governor Bredesen's approval violates federal law, which expressly grants rights to the 

State of Tennessee and its Governor, as commander-in-chief of the Tennessee National Guard. 

While this action arises in the context of the 2005 Base Realignment and Closing process, 

4- 
plaintiff does not challenge the validity of the Defense Base Closure and Realignment Act of 

1990, as amended, codified at 10 U.S.C. $2687 note (the "BRAC Act"). Rather, plaintiff asserts 

that Secretary Rumsfeld has acted in excess of his statutory authority under the BRAC Act; that 

Secretary Rumsfeld has derogated rights granted by Congress to Governor Bredesen independent 

of the BRAC Act; and that Secretary Rumsfeld's action violates Article 1, $8 and Amend. I1 of 

the United States Constitution. 

Parties 

2. Plaintiff, Phil Bredesen, is the Governor of the State of Tennessee. Pursuant to 

the Constitution and laws of the State of Tennessee, plaintiff is the Commander in Chief of the 



I military forces of the State of Tennessee, except for those persons who are actively in the service 

1 of the United States. 

3. Defendant Donald H. Rumsfeld is the Secretary of Defense of the United States. 

Pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of federal 

military bases in the United States to the Defense Base Closure and Realignment Commission. 

He is sued in his official capacity only 

4. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission. He is sued in 

his official capacity only. 

5 .  Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehrnan, Jr.; James V. 

Hansen; James T. Hill; Lloyd W. Newton; Samuel K. Skinner; and Sue Ellen Turner have been 

(4 
named by the President of the United States to be members of the Defense Base Closure and 

Realignment Commission. They are sued in their official capacities only. 

6. The members of the Base Closure and Realignment Commission have interests 

which could be affected by the outcome of this litigation and are made defendants pursuant to 

Rule 19(a) of the Federal Rules of Civil Procedure. 

Jurisdiction and Venue 

7. This is a declaratory judgment action pursuant to 28 U.S.C. $§2201,2202, and 

Fed.R.Civ.P. 57, which involves the interpretation of provisions of the United States Constitution 

(art. 1, $8 and Amend. II) and federal statutes (10 U.S.C. $2687 note; 10 U.S.C. $§18235(b)(l) 



and 18238; and 32 U.S.C. 4 104). This Court has jurisdiction pursuant to 28 U.S.C. 4 133 1 

because it arises under the laws of the United States. 

8. Venue is proper in the Middle District of Tennessee by virtue of the fact that the 

Nashville International Airport Air Guard Station where the 1 18th Airlift Wing is based is in the 

Middle District of Tennessee and by virtue of the fact that the official residence of the Governor 

of the State of Tennessee is in the Middle District of Tennessee. 

Factual Back~round 

9. Pursuant to Sections 2903 and 2914 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Defense Base Closure and Realignment Commissiog i s  empowered . 
to consider the recommendations of the Secretary of Defense and make recommendations to the 

President of the United States for the closure and realignment of military bases. I A 
10. Pursuant to Sections 2903 and 2904 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Secretary of Defense of the United States shall close the bases 

recommended for closure by the Commission and realign the bases recommended for 

realignment, unless the recommendation of the Defense Base Closure and Realignment 

Commission is rejected by the President of the United States or disapproved by a joint resolution 

of Congress. 

11. The purpose of the BRAC Act is to close or realign excess real estate and 

improvements that create an unnecessary drain on the resources of the Department of Defense. 



12. The BRAC Act creates criteria for use in identifying military installations for 

A closure or realignment. Pursuant to Section 2910, "realignment" is defined by the Act to include 

"any action which both reduces and relocates functions and civilian personnel positions but does 

not include a reduction in force resulting from workload adjustments, reduced personnel or 

funding levels, or skill imbalances." 

13. On May 13,2005, Defendant Rumsfeld recommended to the Base Closure and 

Reassignment Commission realignment of the Tennessee Air National Guard's 1 18th Airlift 

Wing and relocation of eight C130 aircraft to different Air National Guard Units based in 

Louisville, Kentucky and Peoria, Illinois. 

14. The 118th Airlift Wing is an operational flying National Guard Unit located 

entirely within the State of Tennessee at the Nashville International Airport Air Guard Station in 

Nashville, Tennessee. 

.c4 
15. There are currently one thousand two hundred twenty-seven (1,227) military and 

civilian positions allotted to the 1 18th Airlift Wing. 

16. The 1 18th Airlift Wing personnel consists of sixty-five (65) Active Guard and 

Reserve personnel, two hundred twenty-six (226) military technicians, and nine hundred thirty- 

six (936) part-time guard members. Under the recommendation of Secretary Rumsfeld, seven 

hundred two (702) total personnel will be lost by the Tennessee Air National Guard consisting of' 

nineteen (1 9) Active Guard and Reserve, one hundred seventy-two (1 72) military technicians, 

and five hundred eleven ( 5  1 1) traditional part-time guard positions. 

17. The realignment of the 11 8th Airlift Wing in Nashville will also deprive the State 

of the ability to Airlift civil support teams from Nashville to areas throughout the State which 



may be in danger from a chemical, nuclear, or biological accident or incident. Removal of these 

aircraft makes the State vulnerable in its ability to respond to a terrorist attack, and would 

severely affect Tennessee's Homeland Security. 

18. The seven hundred two (702) total personnel that would be lost under the BRAC 

recommendation include the Aero Med Squadron, AES, or Aero Medical Evacuation Squadron, 

the only deployable medical capability in the Tennessee Air National Guard. The AES would be 

relocated to Carswell Air Force Base in Texas. The relocation of the Aero Medical Evacuation 

Squadron would severely reduce Tennessee's Homeland Security response capabilities. 

19. The 11 8th Airlift Wing plays a key role in disaster and emergency response and 

recovery in Tennessee, particularly as it  relates to planning for major disasters such as earthquake 

activity along the New Madrid Fault which runs through West Tennessee to include the city of 

Memphis. 

@- 
20. The Air National Guard Base in Nashville is central to five (5) FEMA regions and 

is a key element in the potential activation of the Emergency Management Assistance Compact 

entered into by all fifty states and ratified by Congress. 

21. During Operation Noble Eagle from September 1 1, 2001, until October 2002, the 

1 18th Airlift Wing was one of only three such units selected to support critical Quick Reaction 

Force (QRF) and Ready Reaction Force ( R E )  missions, and was identified as a Weapons of 

Mass Destruction (WMD) first responder Airlift Support Wing. Relocating the 11 8th Airlift 

Wing would deprive the State of Tennessee of these critical Homeland Security functions. 

22. The one thousand two hundred twenty-six, (1,226) positions assigned to the 1 18th 

Airlift Wing constitute a well trained, mission ready state military force available to Governor 



Bredesen to perform State Active Duty Missions dealing with homeland security, natural 

disasters and other State missions. 

23. Realignment of the 1 18th Airlift Wing will deprive the Governor of nearly 

one-third of the total strength of the Tennessee Air National Guard and will reduce the strength 

of Tennessee military forces in the Middle Tennessee region. 

24. Deactivation of the 1 18th Airlift Wing in Nashville, Tennessee will deprive the 

Governor and the State of Tennessee of a key unit and joint base of operations possessing current 

and future military capabilities to address homeland security missions in Tennessee and the 

southeastern United States. 

25. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of 

the BRAC Report to the BRAC Commission, an overwhelming majority of the 1 18th Airlift 

Wing was not and currently is not in active federal service. 

)* 
26. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the approval of Governor Bredesen or his authorized representatives to change the branch, 

organization or allotment of the 1 18th Airlift Wing. 

27. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the approval of Governor Bredesen or his authorized 

representatives to change the branch, organization or allotment of the 11 8th Airlift Wing. 

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the consent of Governor Bredesen or his authorized representatives to relocate or realign 

the 1 18th Airlift Wing. 
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29. At no time during the 2005 BRAC process did any authorized representative of 

1 the Department of Defense request or obtain the consent of Governor Bredesen or his authorized 

representatives to relocate or realign the 1 18th Airlift Wing. 

30. If requested, Governor Bredesen would not give his approval to relocate, 

withdraw, deactivate, realign, or change the branch, organization or allotment of the 11 8th 

Airlift Wing. 

3 1. By letter dated August 5,2005, Governor Bredesen wrote to Secretary Rumsfeld 

stating that he did not consent to the deactivation, realignment, relocation, or withdrawal of the 

1 18th Airlift Wing. See Exhibit A. 

32. To date, neither Secretary Rumsfeld nor any authorized representative of the 

Department have responded to Governor Bredesen's letter dated August 5,2005. 

33. The Tennessee National Guard constitutes a portion of the reserve component of 

4- 
the armed forces of the United States. 

34. The Air National Guard base at the Nashville International Airport Air Guard 

Station is used for the administering and training of the air reserve component of the armed 

forces. 

35. The Office of the General Counsel for the Defense Base Closure and Realignment 

Commission has issued a legal opinion questioning the legality of the recommendations of 

Secretary Rumsfeld regarding the closure and realignment of certain National Guard units, 

including the recommendations regarding the realignment of the 11 8th Airlift Wing. See Exhibit 



36. Pursuant to 32 U.S.C. §104(a) each State may fix the locations of the units and 

fi  headquarters of its National Guard. 

37. Federal law prohibits defendant Rumsfeld from taking action to realign the 11 8th 

Airlift Wing without the consent of the Governor of the State of Tennessee. 

38. By virtue of defendant Rumsfeld's proposal to realign the 11 8th Airlift Wing 

without the consent of the Governor of the State of Tennessee an actual controversy exists 

between the parties. 

First Claim for Relief 

39. Plaintiff incorporates by reference and realleges paragraphs 1 through 38, 

inclusive, as though fully set forth herein. 

40. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to move aircraft from the Tennessee National Guard to a 

unit of the National Guard in another state. 

41. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to determine how a National Guard unit is equipped or 

organized. 

42. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to relocate, withdraw, disband or change the organization 

of the Tennessee Air National Guard. 

43. Pursuant to 28 U. S .C. $220 1 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, under the authority of the BRAC Act, 



I realign the 1 18th Airlift Wing. 

44. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Second Claim for Relief 

45. Plaintiff incorporates by reference and realleges paragraphs 1 through 44, 

inclusive, as though fully set forth herein. 

46. Pursuant to 32 U.S.C. $104, no change in the branch, organization or allotment of 

a National Guard unit located entirely within a State may be made without the approval of that 

State's governor. 

47. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

48. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Third Claim for Relief 

49. Plaintiff incorporates by reference and realleges paragraphs 1 through 48, 

inclusive, as though fully set forth herein. 



I 50. Pursuant to 10 U.S.C. 5 1 8238, a unit of the Army National Guard or the Air 

6 National Guard of the United States may not be relocated or withdrawn without the consent of 

the governor of the State in which the National Guard is located. 

5 1. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

52. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Fourth Claim for Relief 

53. Plaintiff incorporates by reference and realleges paragraphs 1 through 52, 

inclusive, as though fully set forth herein. 

54. Pursuant to 10 U.S.C. $1 8235(b)(l), the Secretary of Defense may not permit any 

use or disposition of a facility for a reserve component of the armed forces that would interfere 

with the facilities' use for administering and training the reserve components of the armed forces. 

55. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratorq 

Judgment declaring that Secretary Rumsfeld's proposed realignment of the 1 18th Airlift Wing 

would result in interference with the use of the Nashville hternational Airport Air Guard Station 

for the training and administering of reserve components of the armed forces and is barred by 10 

U.S.C. 51 8235(b)(l). 

56. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 



protect and enforce the use of the Nashville International Airport Air Guard Station for the 

A training and administering of reserve components of the armed forces. 

Fifth Claim for Relief 

57. Plaintiff incorporates by reference and realleges paragraphs 1 through 56, 

inclusive, as though fully set forth herein. 

58. Under the provisions of the United States Constitution, authority over the milita~y 

is divided between the federal and state governments. U.S.C.A. Const. Art. 1, $8. The guarantee 

of the Second Amendment, regarding states' right to a well-regulated militia, was made for the 

purpose to assure the continuation and effectiveness of state militia. U.S.C.A. Const. Amend. 11. 

59. Pursuant to 28 U.S.C. $220 1 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld's recommendation to realign the 11 8th Airlift Wing 
A ". 

violates Art. 1, 58 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Tennessee National Guard, without the approval of Governor 

Bredesen. 

60. Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 



WHEREFORE, plaintiff prays that this honorable Court grant the following relief: 

A. Enter a declaratory judgment declaring the realignment of the 1 18th Airlift 

Wing as proposed by defendant Rumsfeld without the consent of the Governor of the State of 

Tennessee is prohibited by federal law; and 

B. Grant such other relief as is warranted in the circumstances. 

Respectfully submitted, 

n PAUL G. SUMMERS(6285) 

Attorney General 
State of Tennessee 

~LL QYL- 
DIANNE STAMEY D ~ C U S  (4654) 
Deputy Attorney General 
General Civil Division 
State of Tennessee 
P.O. Box 20207 
Nashville, TN 37202 
(6 15) 74 1-6420 



STATE OF TENNESSEE 

n PHIL BKEDESEN 
GOVERNOR 

5 August 2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
The Pentagon 
1 155 Defense Pentagon 
Arlington, VA 20301 

Dear Secretary Rumsfeld: 

I thank you for your outstanding service to our country as the Secretary of Defense, and for this 
opportunity to provide input on behalf of the citizens of the State of Tennessee. I am concerned about the 
Alr Force's recommendation to remove the C-130's from the Nashville 1 18th Airlift Wing (AW). I am also 
concerned with the errors and the methodology used by the Air Force to select the Nashville unit for 
realignment. See attached concerns. 

As the Governor of the State of Tennessee, I do not consent to the realignment of the 118" AW in 
Nashville. I agree with the Governors of many other states, the National Guard Association of the United 
States, and the BRAC General Counsel concerning the significant legal issues with the Air National Guard 
BRAC recommendations. It is my opinion the Air Force recommendation for the realignment of the 
Nashville unit and elimination of ihe~r flying Wing substantially deviate from the ~ong6ssional criteria used 
to evaluate rnilitav bases, 

In summary, the Volunteers of Tennessee stand ready to continue our long history of providing 
military men and women to defend our nation and way of life. The 1 1 8 i h  Airlift Wing has outstanding 
facilities, a viable and relevant airlift mission, and this unit has answered the call of our nation for over 85 
years. The current C-130 mission will remain in high demand for many years to come. 

I respectively ask for a careful examination of the military value, cost details, and legal concerns of 
the recommendation to realign the Nashville unit and move its aircraft to other Air National Guard locations. 
Commissioner Bilbray has seen first hand the military value of the base and strong support the surround~ng 
area provides to the military. 

Phil Bredesen 

Attachment: Concerns for Realignment of the 1 18Ih Airlift Wing 

State C:apitrii. Nashville, Tennessee 37243-0001 
(6151 741-2001 

- -  

EXHIBIT A 



The Honorable Donald H. Rumsfeld 
5 August 2005 
Page 2 

cc: The Honorable Bill Frist 
The Honorable Lamar Alexander 
The Honorable William L. Jenkins 
The Honorable John J. Duncan, Jr. 
The Honorable Zack Wamp 
The Honorable Lincoln Davis 
The Honorable Jim Cooper 
The Honorable Bart Gordon 
The Honorable Marsha Blackburn 
The Honorable John S. Tanner 
The Honorable Harold E. Ford, Jr. 



BRAC Concerns for Realignment of the 118th Airlift Wing, Nashville TN 

Below is a list of concerns that relate to the Air Force's recommendation to remove the 
C-130's from the Nashville 1 18'h Airlift Wing (AW). This includes errors with Military Value data 
and flaws in the methodology used by the Air Force to select the Nashville unit for realignment: 

1. The 118thAW military value score has several errors in Military Value data collection and 
calculation. For example, the "Installation Pavement Quality" of the Nashville runways received 0 
(zero) points; however when properly calculated, the Nashville runways will receive the maximum 
of 5.98 points for this important item. Once corrected, this single item will substantially improve the 
Military Value ranking of the Nashville unit. This is only one example of the errors that have been 
formally submitted to the BRAC staff for correction of the Military Value score. 

2. It appears the Air Force used the BRAC process to rebalance ANG Aircraft among the states, 
i.e., states with more ANG units should absorb more aircraft losses. If the number of ANG units in 
a state is a BRAG consideration, then the DOD should try to re-balance the number of active duty 
bases among the states, or the number of total military among the states, or the number of reserve 
members in each state. Tennessee ranks very low in each of the above comparisons and is under 
represented with military assets. When you compare active duty personnel numbers in Tennessee 
to those in other states, Tennessee is ranked number 41 in the nation, with only 2,700 active duty 
members. Also, on a Total Military (Active Duty and Reserve) Per Capita basis, Tennessee is 
ranked number 37 in the nation. So how do you justify moving a highly trained and combat 

(r. 
seasoned Flying Wing out of Tennessee to other states with a larger military presence? 

3. There are six C-130 ANG units with lower military value than Nashville that are keeping or 
gaining Aircraft. One of these lower military value locations will receive Nashville C-130's and will 
need $4.3M of Military Construction (MILCON) to beddown the additional aircraft and would need 
$34M of MILCON for this unit to robust to 16 C-130's. The Nashville unit previously operated 16 C- 
130's at this location for 14 years and stands ready to robust back to 12 or 16 aircraft at Zero Cost 
(As noted in the USAF BRAC data). Given the restrictions on MILCON funding and retraining cost, 
the realignment of the Nashville unit is not justified. 

4. If the realignment occurs, many of the unit's combat experienced and well-trained aircrews and 
maintenance staff will leave the military, because these members will not be able to leave their 
hometown and move to another base. This will have a negative impact on the Homeland Defense 
and state emergency response mission. The C-130 is a "best fit" for the above missions and to 
support Military First Responders. In addition to providing combat airlift support during recent wars 
(including the Iraq War), the Nashville unit has provided support for forest fires, storm damage, 
drug interdiction, medical rescue operations, and other FEMA region support. 

5. The 118a AW has very low cost and efficient facilities: the real property lease is one dollar until 
2045; most of their facilities are less than 5 years old and in outstanding condition (in fact the 118" 
AW just received a Design Award from the Air Force for a $24M Aircraft Hangar Complex); and use 
of four Nashville runways cost the federal government only $36,0001year. 



BRAC Concerns for Realignment of the 118th Airlift Wing, Nashville TN 

4 J n  
Page 2 

In summary, it appears the Air Force recommendation for the realignment of the Nashville unit and 
elimination of their flying Wing substantially deviate from the Congressional criteria used to 
evaluate military bases. These concerns have also been expressed by the Tennessee Air National 
Guards leadership during Commissioner Bilbray's June 05 visit, by members of our congressional 
delegation, by our Adjutant General, Gus Hargett, testimony to the Commission Regional Hearing 
in Atlanta, and others who have submitted formal input for the record. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 

Discossion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

Dan cowhigi 
Deputy General Counsel 

July 14,2005 

This memorandum describes legal and policy constraints on Defense Base 
Closure and Realignment Commission (Commission) action regarding certain base 
closure and realignment recommendations. This paper will not describe the limits 
explicit in the Defense Base Closure and Realignment Act of 1990, as amended (Base 
Closure A C ~ ) , ~  such as the final selection criteria,) but rather will focus on other less 

1 Major, Judge Advocate General's Corps, U.S. Axmy. Major Cowhig is detailed to the Defense Base 
Closure and Realignment Commission under 5 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
Pub. L. No. 101-510, Div B, Title XXIX, Part A, 104 Stat 1808 (Nov. 5,1990), as amended by Act of 

Dec. 5, 1991, Pub. L. No. 102-190, Div A, Title 111, Part D, 8 344(b)(l), 105 Stat. 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, Div B, Title XXVIII, Part B, $6 2821(a)-(h)(l), 2825,2827(a)(I), (2), 105 Stat. 
1546,1549, 1551; Act of Oct. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, 4 1054@), Div. 
B, Title XXVIII, Subtitle B, 99 2821(b), 2823,106 Stat 2502,2607,2608; Act ofNov. 30,1993, Pub. L. 
No. 103-160, Div. B, Title X X I X ,  Subtitle A, $5 2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908(b), 
291 8(c), Subtitle B, $§ 2921 @), (c), 2923,2926,2930(a), 107 Stat 191 1,1914,1916, 1918,1921,1923, 
1928,1929,1930, 1932,1935; Act of Oct 5,1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, $5 
1070(b)(15), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, 4 4  281 1,28 12(b), 2813(c)(2), 2813(d)(2), 
2813(e)(2), 108 Stat 2857,2858,3053,3055,3056; Act of Oct 25, 1994, Pub. L. No. 103-421, $ 2(a)-(c), 
(f)(2), 108 Stat. 43464352,4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, $4 
1502(d), 1504(a)(9), 1505(e)(I), Div. B, Title XXVIII, Subtitle C, $4 2831@)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept 23, 1996, Pub. L. NO. 
104-201, Div. B, Title XXWII, Subtitle B, 49: 2812(b), 2813(b), 110 Stat. 2789; Act of Nov. 18, 1997, Pub. 
L. No. 105-85, Div. A, Title X, Subtitle G, $ 1073(d)(4)@3), (C), 11 1 Stat. 1905; Act of Oct. 5, 1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G, 4 1067(10), Div. C, Title XXWII, Subtitle C, $9 282I(a), 2822, 113 
Stat. 774, 853,856; Act of Oct 30,2000, Pub. L. No. 106-398,$ 1, 114 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, fj 1048(d)(2), Div B, Title XXVIII, Subtitle C, $2821(b), 
Title X X X ,  $5 3001-3007,115 Stat 1227, 1312, 1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
Title X, Subtitle F, 8 1062(f)(4), 1062(m)(l)-(3), Div. B, Title XXVIII, Subtitle B, 4 2814(b), Subtitle D, 
3 2854, 116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. 108-136, Div A, Title VI, 
Subtitle E, 4 655(b), Div. B, Title XXVIII, Subtitle A, tj 2805(d)(2), Subtitle C, Q 2821, 117 Stat. 1523, 

EXHIBIT B 
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obvious constraints on Commission action4 This memorandum is not a product of 
deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY,' as an iIlustration. The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 1 3 OH aircraft of the 9 14' Airlift Wing (AFR) to the 3 1 4 ~  
Airlift Wing, Little Rock Air Force Base, AR. The 91 4"'s headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 10' Space Group (AFR~) at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distribute the eight KC- 135R aircraft of 
the 107' Air Refueling Wing (ANG~) to the 10lSt Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 101 st 

wiII subsequently retire its eight KC-135E aircraft and no -4ir Force 
aircraft remain at ~ i a ~ a r a *  

1721,1726; and Act of Oct. 28,2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle I, 3: 1084[i), Div. B, 
Title XXVKII, Subtitle C, S;§ 2831-2834,118 Stat. 2064,2132. 
Base Closure Act 5 2913. 
Although the Commission has requested the views of the Department of Defense (DoD) on these matters, 

as of this writing DoD has refused to provide their analysis to the Commission. See Letter from DoD 
Office of General Counsel (OGC) to Commission Chairman Principi [June 24,2005) (with email request 
for information (RFI)) (Enclosure 1 )  and Letter from DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with email RFX) (Enclosure 2). These documents are available in the electronic 
library on the Commission website, www.brac.~ov, filed as a clearinghouse question reply under document 
control number (DCN) 3686. 
DEPT: OF DEFENSE, BASE CLOSURE AND REAUGNMENT REPORT, VOL I, PART 2 OF 2: DDAILED 

RECOMMENDATIONS, Air Force 33 (May 13,2005). This recommendation and the others cited in this paper 
are identified by the section and page number where they appear in the recommendations presented by the 
Secretary of Defense on May 13,2005. 
Air Force Reserve 
Air National Guard 
The justification, payback, and other segments of AF 33 read: 

Justification: This recommendation distributes C-130 force structure to Little Rock 
(I 7-airlift), a base with higher military value. These transfers move C-130 force structure 
from the Air Force Reserve to the active duty - addressing a documented imbalance in 
the activelrcscrve manning mix for C-130s. Additionally, this recommendation 
distributes more capable KC-135R aircraA to Bangor (123), replacing the older, Iess 
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This recommendation, AF 33, includes elements common to many of the other 
Air Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

capable KC-135E aircraft Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of all costs and savings to the Department 
during the implementation period is a savings of $5.3M. AMual recurring savings after 
implementation are $20.1M, with a payback period expected in two years. The net 
present value of the cost and savings to the ~e~amn&t over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maxim11m potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006201 1 period in the Buffalo-Niagara Falls, NY, 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of ~ E P T .  OF 
DEFENSE, BASE CLOSURE AND REALIGNMENT ~ R T ,  VOL I, PART 1 OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community attniutes indicates no 
issues regarding the ability of the infi-astructure of the communities lo support missions, 
forces, and personnel. There are no known community infrastructure impediments to 
implementation of all recommendations affecting the installations in this 
recommendation 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or tribal resources; land use consbaints or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
recommendation. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs include $0.3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation. There are no anticipated impacts to the costs of environmental restoration 
The aggregate environmental impact of alI recommended BRAC aptions affecting fhe 
installations in this recommendation have been reviewed. There are no known 
enviro~lental impediments to the implementation of this recommendation 

The payback figures are known to be incorrect, as they take the manpower costs associated with the 107~ 
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD'S 2005 SELECT~ON PROCESS ANDRECOMMENDATIONS FORBASE CLOSURES AND 
REALIGNMENTS (GAO-05-785) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ u a r d ~  unit; 

the use of the Base CIosure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base ~iosure Act to transfer aircraft from a unit of the Air 
Guard of one state or territory to that of another 

The legal and policy considerations related to Commission action on each of these 

(4 elements are discussed below. While several of these issues are unique to the 
recommendations impacting uaits of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC- 13 5R aircraft . . . to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that would direct the relocation of individual aircraft to specific 
sites. 

These units have a dual status. Although often referred to as units of the "Air National Guard" or "Army 
National Guard," these units are only part of the National Guard when they are called into Federal service. 
When serving in a state or territorial role, they form a part of the militia (or guard) of  their own state or 
territory under the command of their own governors. When called into Federal service, the units form a 
part of the NationaI Guard, a part of  the Anned Forces of the United States under the command o f  the 
President. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realigament Recommendations 

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~orce." 

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief. Were operational circumstances to arise that required the redistribution of those 
aircraft, this conflict of authorities could delay or prevent appropriate action.I2 

Where an otherwise appropriate recommendation would require the Air Force to 
pIace certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

lo Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfill, 
the Air Force would also suffer greater operational impediments  om statutory directions on the basing of 
specific airframes today than under the conditions that prevailed in the early 1990s. 
I I Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on which the President transmits the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of this argument is questiomble. Absent a later action by Congress or the President, or a fu!ure 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 
l2 Although both 8 2904(c)(2) of the Base Closure Act and 10 USC tj 2687(c) permit the realignment or 
closure of a military installation regardless of the restrictions contained in each "if the President certSes to 
the Congress that such closure or realignment must be implemented for reasons of nationd security or a 
military emergency," 10 USC 5 2687(c), this language does not relieve the m e d  forces from the statutory 
provisions that result i7om the Base Closure Act process. 
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at specific locations. This could be accomplished in some instances by amending the 
recommendation to identify the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated airfkames. In 
instances where the recommendation would move a i r d  without any associated units, 
functions or substantial inhtructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit the 
Secretary of the Air Force to distribute the aircraft in accordance with the requirements of 
the service. l3 

l3 For example, in AF 32, Cannon Air Force Base, NM, the Air Force recommends 

Close Cannon Air Force Base, NM. Distribute the 27' Fighter Wing's F-16s to 
the 115' Fighter Wing, Dane County Regional Airport, T ~ a x  Field Air Guard Station, 
WI (three aircraft); 114" Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150" Fighter Wing, Kirtland Air Force Base, NM (three aircraft); 113" Wing, 
Andrews Air Force Base, MD (nine aircraft); 57" Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 368' Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft), 

This recommendation would stand-down the active component 27& Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as we12 as the Air Force baclcup inventory. The 
language of this recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27" Fighter 
Wig's aircraft as directed by the Secretary of the Air Force, in accordance with law." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the "distribution" of 
airkames independent of any persome1 or function exceeds the authority granted to the Commission in the 
Base Closure Act and, dependmg llpon the other issues involved in the particular recommendation, may 
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes tbat 
do not require the authority of the Act and to effect changes in bow a unit is equipped or organized. Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
future needs and missions. Further, if legal bars associated with aspects of recommendations impacting 
the Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such 
an amendment could in some instances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and funding where the distriiutions are otherwise consistent with law. This wuld occur 
where the Secretary of the Air Force associates infisstrucnue changes with those distributions 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required only where the Deparhnent 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be employed,"'4 or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that installati~n.'~ The Department of Defense may cany out the closure or 
realignment of a military installation that falls below these thresholds at wiil.16 

The Department of Defense does require the authority of the Base Closure Act to 
carry out the recommendation to "close Niagara Falls Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the folIowing actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914th's headquarters moves to Langley Air Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC-135R aircraft ... to . . . 
Bangor International Airport Air Guard Station, ME. 

. . . retire . . . eight KC-135E aircraft . . .. 

The Department of Defense does not require the authority of the Act to move 
groups of eight air~rafi,'~ or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recommendations include similar language kecting the movement or retirement of small 

l4 10 USC 8 2687(a)(2). 
'' 10 USC $ 2687(a)(3). 
l6 By definition, the Base Closure Act does not apply to "closures and realignments to which section 2687 
of Title 10, United States Code, is not applicable, including closures and realignments carried out for 
reasons of national security or a miIitaryemergency referred to in subsection {c) of such section." Base 
Closure Act 5 2909(c)P). 
17 Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircraft wficre 
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose 
retirement has been barred by statute, page 15. 
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numbers of aircraft, often without moving the associated personnel.'8 Several of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
law," the Air Force could cany out these actions on its own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base CIosure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
1ega.I restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
chaIlenge in the courts.21 

For exqple ,  AF 44, Nashville International Airport Air Guard Station, TN, calls for the movement of 
four C-130Hs fiom Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
without moving the associated personnel 
19 For example, A .  34, Schenectady County Axport Air Guard Station, NY, calIs for the movement of four 
C-130 aircraft fiom Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base &?astructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of 15 F-16s with no job losses and no associated base infrastructure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F-16s with an estimated total 
loss of five jobs and no associated base idrastmcture changes. 
20 See in particular the discussions of the use of the Base Closure Act to effect cbanges in how a unit is 
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in the organization of an 
Air National Guard unit, page 11, and; the retirement of aircraft whose retirement has been barred by 
statute, page 15. 
*' Although Congressional Research Service recently concluded it is unlikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations would be 
limited to the closure or realignment of installations. The Availabiiitv of Judicial Review Re~arding 
MiIitaw Base C l o s ~ ~ e s  and Realienments, CRS Order Code RW2963, Watson, Ryan J. (June 24,2005). 
See the discussion of the use of the Base Closure Act to effect changes in how a unit is equipped, 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls below the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise conflict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation h m  the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation horn the list.* 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 3 3, the Air Force would direct the following actions: 

Distribute the eight C- 1 30H aircraft of the 9 14* Airlift Wing 
(AFR) to the 3 14* Airlift Wing, Little Rock Air Force Base, AR. The 
91 4 th '~  headquarters moves to Langley Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC-135R aircraft of the 107* 
Air Reheling Wing (ANG) to the 101" Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 10 1" will 
subsequently retire its eight KC-135E aircraft . . .. 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure from the Air Force Reserve to the active duty - addressing a 
documented imbalance in the active/reserve manning mix for C-130s."~ Many other Air 
Force recommendations include similar langua e directing the reorganization of flying 

$4 units into Expeditionary Combat Support units, the transfer or retirement of specific 

22 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page 11,  to retire aircraft whose 
retirement has been barred by statute, page 15, and to transfer aircraft ffom a unit of the Air Guard of one 
state or territory to that of another, page 17. 
23 Eqhasis added. 

See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 186' Air 
Reheling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls International Airport Air Guard Station, MT, recommending in 
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aircraft without movement of the associated personnel,25 or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act "is to provide a fair process that will result 
in the timely closure and realignment of military installations inside the United ~ t a t e s . " ~ ~  
Under the Base Closure Acf "the term 'military installation' means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased facility."27 The purpose 
of the Act is to close or realign excess real estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base Closure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, ''the term 'realignment' includes any action which 
both reduces and relocates functions and civiIian personnel positions but does not include 
a reduction in force resultin )om workload adjustments, reducedpersonnel or funding 
levels, or skill imbalances.'" A "realipent,"under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped or organized. Recommendations that serve primarily to transfer 
aircraft &om one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mix29 are outside the authority granted by the Act. The Commission 
must act to remove such provisions from its recommendations. 

effect that the 120m Fighter Wing of the Montana Air Guard be reorgankzd and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 1 19" Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit. 
2' See notes 18 and 1 9 above. 

Base CIosun Act $290 1(b) (emphasis added). 
Base Closure Act $2910(4). This definition is identical to that codified at 10 USC 2687(e)(l). 

28 Base Closure Act, 429 10(5) (emphasis added). This definition is identical to that codified at 10 USC 
4 2687(e)(3). 

For example, AF 39, Mansfield-Lahm Municipal Airport Air Guard Station, OH, "addressing a 
documented imbalance in the active/Rir National Gumd/Air Force Reserve manning mix for C-130s'' by 
closing "Mansfield-Lahm Municipal AiTport Air Guard Station (AGS), OH," distniting "the eight 
C-130H aircraft of the 179' Airlift Wing (ANG) to the 908" Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 3 14' Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 
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The Use of the Base Closure Act to Reiocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC-1 35R aircraft of the 
1 07' Air Refueling Wing (ANG) to the 1019' Air RefueIing Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircraft remain at Niagara." The rewmmendation is silent a s  to tbe disposition of 
the 1 0 7 ~  Air Rehelin Wing of the New York Air Guard. The recommendation would 9 eithm disband the 107' , or change its organization from that of a flying unit to a ground 
unit 30 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume an 

6 expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 186" Air 
Refueling Wing's KC-1 35R aircraft to the 1 2 8 ~  Air Refbeling Wing 
(ANG), General MitcheIl Air Guard Station, WI (three aimaft); the 1 3 4 ~ ~  
Air Refbeling Wing (ANG), McGhee-Tyson Airport Air Guard Station, 
TN (three aircraft); and 1 01 St Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station, ME (two aircraft). One aircraft 
will revext to backup aircraft inventoy The 186th Air Refueling Wing's 
fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

SimiIarIy, in  DON^' 21, Recommendation for Closure and Realignment Naval Air 
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport, 

'O If the intention is to disband the unit, additional legal issues are present The end-strength of the Air 
National Guard is set by Congress Elitninating a refueling wing would alter the end-strength of the Air 
National Guard. 
31 Department of the Navy 
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Johnstown, PA, the Navy proposes to "close NavaI Air Station Joint Reserve Base 
Willow Grove . . . deactivate the 1 1 I th Fighter Wing (Air National Guard). " In AF 3 8, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 119* 
Fighter Wing's F- 16s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates "the reduction in F- 
16 force structure and the need to aIign common versions of the F-16 at the same bases 
argued for realigning Hector to allow its aircraft to retire without spying mission 
backj12.'"~ 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to cany out such actions. 

By statute, "each State or Territory and Puerto Rico may fix the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 

d- 
territorial militia is not sha~ed with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Temtory" in order "to secure a force the units of which when combined will form 
complete higher tacticd units . . . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its governor.'"4 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard actions.35 

Several rationaIes might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

" Emphasis added. 
33 32 USC 4 104(a). 

32 USC 4 104(c). 
35 Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response re: BI-0068 (''The Air Force has not received consent to the proposed 
reaiignments or closures from any Governon concerning realignment or closure of Air National Guard 
iustaIlations in their respective states.") (June 16,2005) (Enclosure 3). 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, would themselves become a statute, the 
recommendations would supersede these earlier statutory limitations. This argument 
could be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission would merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these  statute^.^' Each of these lines of reasoning would require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the National Guard as a service that responds to both state 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of.. . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter38 without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~ o l u m b i a " ~ ~  
It could be argued that this provision is limited by its language to the chapter in which it 

4- 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions related to base cIosures and realignments, Section 2687,40 
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1 803, Facilities 
for Reserve Components, applies the general statutory provisions related to the real 
property and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particular circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that "unless the President consents . . . an organization of the National Guard whose 

36 Section 34(a) of Act Sept. 2, 2958, Pub. L. No. 85-861,72 Stat 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that 'laws effective after December 3 1,  1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
37 It might even be asserted that the responsibility and authority of the Commission is Limited to verifying 
that the recommendations of the Department of Defense are consistent with the critnia set out in the Base 
Closure Act, so that the Commission has no responsibility or authority to ensure that the recomeadations 
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
38 Chapter 1803, Facilities for Reserve Components, 10 USC $9 18231 ef seq. 
39 10 USC 6 18238. 

10 USC 2687. 
, . 
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members have received compensation from the United States as members of the NationaI 
Guard may not be disbanded.'*' While it could be argued that if the President were to 
forward to Congress a report from the Commission that contained a recommendation that 
would effectively disband an ''organization of the National Guard whose members have 
received compensation fkom the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
CIosure Act , the President would be required to weigh the detrimental effects of setting 
aside the surn total of the base cIosure and realignment recommendations against 
acceding to the disbanding of a small number of National Guard organizations. Under 
those circumstances, consent could not reasonably be implied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by ailowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn from the text of the National Defense Act of 1 9 16 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at all 
times." This traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrams 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these stamtory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the Legislative and Executive branches of Federal ~ o v e m m e n t , ~ ~  they 

41 32 USC 8 104(f)(1). 
" 32 USC $ 102. 
43 See Pemich v. Dmartrnent of Defense, 496 U.S. 334 (1990); see generally Youngstown Sheet & Tube 
CO. v. Sawer, 343 U.S. 579 (1952) &eel Seizures). 
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also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~ o n s t i t u t i o n ~ ~  Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of wre Constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air NaiionaI Guard unit, the Commission may 
not approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 

Grom the United States as members of the National Guard, of the 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

In AF 33, the Air Force recommends that the 10la Air Refueling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 

* See Steel Seizures; W. Winthrop, MILITARY LAW AND PRECEDENTS (2d e b  1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"natural law of war." See note 45, below. 
45 Another potential inhibiting factor is that certain miIitia units enjoy a stamtoryright to retention of their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existlng in any of the States on the passage of 
the Act of May 8, 1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shaII be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may bea  part of the National Guard and entitled to alI 
the privileges thereof, and shall conform in all respects to the organization, discipline, 
and training to the National Guard in time of war Provided further, That for purposes of 
training and when on acrive duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orden of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10,1956, C h  1041.70A Stat 633. Although this statute has relevance only 
to the militia of the 13 original states, and perhaps to the miliria of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection. 



Ilr, Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
ReaIignment Recommendations 

Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force fiom retiring more than 12 KC-135E during FY 
2004." Under the Ronald W. Reagan NDAA for FY 2005, ''the Secretary of the Air 
Force may not retire any KC-1 35E aircraft of the Air Force in fiscal year 2005.'"~ It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC- 135E, but aIso C-I 30E and c - ~ ~ o H . ~ '  

A- Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also have statutory authority. Whether the direction to retire those aircraft 
contained in the statute resulting fkom the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act would control is a matter of debate.49 Nonetheless, since the Base Closure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire aircraft in the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring catain 

46 National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Iliv. A, Title I, Subtitle 
D, 8 134,117 Stat. 1392 (Nov. 23,2003). 
47 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, Div. 
A, Title I, Subtitle D, 3 13 1 ,118 Stat. 181 1 (Oct. 28,2004). 
48 See Senate 1043, logm Cong., A Bill Authorize Appropriations for Fiscal  yea^ 2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, $ I32 ('The Secretary of the Air Force may not 
retire any KC-135E aircraft of the Air Force in fscal year 2006'3 and 5 135 ('The Secretary of the Air 
Force may not retire any C- 130E/H tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
49 See Congressional Research Service Memorandum, Base Realignment and Closure of National Guard 
Facilities: Avulication of 10 USC 6 18238 and 32 USC 81W(cl, Flynn, Aaron M. (July 6,2005). 
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types of aircraft are deleted from the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC- 1 35R aircraft of the 1 0 7 ~  
Air Refueling Wing (ANG) to the 101'' Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation wouId effectively transfer the entire complement of aircraft 
fiom a unit of the New York Air Guard, the 1 0 7 ~  Air Refueling Wing, to a unit of the 
Maine Air Guard, the 10 1" Air Refueling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or territory to that of another.s0 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Act to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

50 See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th AirIift Wing of the New York Air Guard "bnsfer four C- 130H aircraft" to the 189" Airlift Wing of 
the Arkansas Air Guard, and; AF 44, Nashville International Airport Air Guard Station, TN, calls for the 
movement of four C-130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, 
Kentucky. 
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Guard of a particular state or terr i tod '  the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

Conclusion and Recommendation 

Each of the areas of concem discussed above 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

= the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft fiom a unit of the Air 
Guard of one state or territory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantial deviation from the force-structure 
report or the final selection criteria set out in the Base Closure ~ c t . ' ~  

51 Memorandum, Office of the Chief of St& of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: B1-0099 - ANG &raft acquired through congressional add (June 30,2005) 
(Enclosure 4). 

The final selection criteria are: 

(a) Final selection criteria. The final criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military instaIlations h i d e  the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

(b) Military value criteria. The military value criteria are as follows: 
(1) The current and fbture mission capabitities and the impact on operational 

readiness of the total force of the Department of Defense, including the impact on joint 
warfighting, haining, and readiness. 

(2) The availability and condition of land, facilities, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 

(3) The ability to accommodate contingency, mobilization, surge, and future total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the infrastructure of both the existing and potential receiving 
communities to support forces, missions, and personnel. 

(4) The environmenta1 impact, including the impact of wsts related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shalI give priority consideration to 
the military value criteria specified in subsection (b) in the making of recommendations 
for the closure or realignment of miLitay installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment h m  the proposed closure or realignment of military 
installations shall take into account the effect of tbe proposed closure or realignment on 
the costs of any other activity of the Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

(0 Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with the force-structure plan and infrastructure 
inventory referred to in section 2912, in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Closure Act, 8 2913. 
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the force-structure plan and the final selection criteria, or whether there is a substantial 
deviation fiom the force-structure plan or the final selection criteria 

Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list 

Author: Dan Cowhig, Deputy General ~ o u n s e 1 ~  j"%kd 6 - - 
Approved: David ~a~ue , -~enera l  Counsel 

4 Enclosures 
1. Letter fiom DoD Office of General Counsel (OGC) to Commission Chairman Principi 
(with email request for information (RFI)) (June 24,2005). 
2. Letter fiom DoD OGC to Commission Deputy General Counsel Cowhig (with email 
RFI) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: B1.0068 (June 16,2005). 
4. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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lh I'HE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE . 
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1 
DONALD RUMSFELD, ETAL ) 

) Tudge Echols/Brown 

NOTICE OF SETTING OF INITIAL CASE NIANAGEMENT CONFERENCE 

Pursuant to Local Rule 11, effective January 1,2001, notice is hereby given that the initial case 
management conference is scheduled before Magistrate Judge Brown, Courtf,oom 776, U.S . Courthouse, 
801 Broadway, Nashville, TN, at 10:00 AM on October 17,2005 

LEAD TRIAL COUNSEL FOR EACHPARTY who has been sewed and who has ~eceived th~s 
notice is required to attend the initial case management conference, unless otherwise order,ed by the case 
management Judge.. Appearance by counsel at the initial case management confer.ence will not be 
deemed to waive any defenses to per.sona1 jurisdiction Counsel are advised to bting their calenda~s 
with them to the conference fot the purpose of' scheduling future dates Counsel for the filing party is 
also advised to notify the courtroom deputy for the .Judge before whom the conference is scheduled, if 
none of the defendants has been served prior to the scheduled conference date 

Pursuant to Local Rule 1 I(d), counsel for all parties shall, at the initiative of the plaintiffs 
counsel, confer p~ior to the initial case management conference as required by Fed R Civ P 26(f), to 
discuss the issues enumerated in Local Rule Il(d)(l)(b) and (c) and Local Rule l l(d)(2), and to 
determine if any issues can be resolved by agreement subject to the Couxt's approval Pursuant to Local 
Rule 1 l(d)(l)b 2, counsel for all parties shall, at the initiative of plaintiffs counsel, prepare aproposed 
case management order that encompasses the discovery pIan ~ e q u i ~ e d  by Fed R Civ P 26(f), the 
pertment issues listed in section (d)(l)c and section (d)(2), and any issues that can be resolved by 
agreement The proposed case management order shall be filed with the Court THREE (3) 
business days before the initial case management conference. If' the proposed order CANNOT 
be filed on time, PLAINTIFF'S COUNSEL is responsible for contacting the Magistrate Judge's 
office to reschedule the conference. FAILURE to obtain service on &I defendants should be 
called to the Magistrate Judge's attention. FAILURE TO FILE THE PROPOSED ORDER 
WITHOUT CONTACTING THE MAGISTRATE JUDGE'S OFFICE CAN RESULT IN 
SANCTIONS. 

Effective Decernbe~ 1,2000, Fed.R.Civ P. 26(a)(l) r egar ding requir ed initial disclosures applies 

PURSUANT TO LOCAL RULE ll(d)(l), COUNSEL FORTHE PARTY FILING 
THIS LAWSUIT MUST SERVE A COPY OF THIS NOTICE ON THE OTlKER 
PARTIES TO THIS LAWSUIT, ALONG WITH THE SUMMONS AND COMPLAINT 
OR WITH THE REQUEST FOR WAIVER OF SERVICE UNDER FED.R.CIV.P. 4(d), - 
OR WITH THE SERVICE COPY OF THE NOTICE OF REMOVAL. - 

CLERK'S OFFICE 



-40 (Rev. 8/01) Summons in a Civil Action 

(r MIDDLE District of TENNESSEE 

PHIL BREDESEN, Governor of the State of 
Tennessee, 

SUMMONS IN A CIVIL ACTION 
v. 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States, et al. 3 0 6  f>i .-A <> 1 a*.: '2 

CASE NUMBER: LL 

TO: (Name and address of Defendant) 

PHILLIP E. COYLE, Member 
Defense Base Closure & Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

DIANNE STAMEY DYCUS 
Deputy Attorney General 
Tennessee Attorney General's Office 
General Civil Division 
P.O. Box 20207 
Nashville, TN 37202 
Phone: (61 5) 741 -6420 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

KEITH THROCKMORTOH AUG 1 8 2005 ---- 
~ R K  DATE 

(By) DEPUTY CI,.",KK 

SERVICE COPY 
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I RETURN OF SERVICE I 

, Check one box below to indicate appropriate method of  service 

Served personally upon the defendant. Place where served: 

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein. 

Name of person with whom the summons and complaint were left: 

Returned unexecuted: 

I I 

DECLARATION OF SERVER 

L 1 
STATEMENT OF SERVICE FEES 

I declare under penalty of pe jury under the laws of the United States of America that the foregoing information 
contained in the Return of Service and Statement of Service Fees is true and correct. 

TRAVEL 

I Executed on I 

SERVICES TOTAL 
$0.00 

Address ofserver 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NOTICE OF NEW CIVIL ACTION 

TO: ALL COUNSEL DATE: 0811 8/05 

FROM: CLERK OF COURT 

RE : PHIL BREDESEN V. DONALD H. RUMSFELD, ETAL 

CASE NO.: 3:05-0640 

NOTICE REGARDING CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 8 636(c), as amended, and Rule 73(b) of the Federal Rules of Civil 
Procedure, this Court has designated the Magistrate Judges of this District to conduct any or all 
proceedings in civil cases, upon consent of the parties. The parties may consent to have this civil 
action tried on the merits before the Magistrate Judge, either as a bench trial or a jury trial. The 
parties may consent to have the Magistrate Judge enter final judgment in the case or may consent to 
have the Magistrate Judge decide specific matters in the case, such as dispositive motions. To 
exercise your right to consent in this case, all parties must consent in writing by signing the attached 
form. Under Rule 73(b), however, no party shall inform the District Court, the Magistrate Judge or 
the Clerk of any party's response, unless all parties consent. See generally Rules 72-76 of the 
Federal Rules of Civil Procedure. 

If all parties agree to the assignment of this case to the Magistrate Judge, an appeal, if any, 
shall be taken directly to the U. S. Court of Appeals as provided in 28 U.S.C. 8 636(c)(3) and Rule 
73(c). Further review may be taken to the U. S. Supreme Court by writ of certiorari. 

Some of the advantages of consenting to proceed before the Magistrate Judge are: (1) that 
it results in early and firm trial dates; (2) that it avoids any duplication in de novo review by the 
District Judge of the Orders or Reports and Recommendations of the Magistrate Judge who is 
assigned to the case; and (3) that it alleviates the increasing demands of criminal cases on the District 
Judges. 

The Court normally allows and encourages the parties to consent at any time during the 
pretrial proceedings, including immediately preceding the scheduled trial. 

DO NOT RETURN THE ATTACHED FORM UNLESS ALL PARTIES CONSENT 
TO PROCEED BEFORE THE MAGISTRATE JUDGE. 

n 
casentc. frrn 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

DIVISION 

7 

Plaintiff 

7 

Defendant 

) 
) No. 
) 
) District Judge Echols 
) 
) Magistrate Judge Brown 

CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 636(c), Rule 73(b) of the Federal Rules of Civil Procedure, and Local 
Rule 301 of the Local Rules for Magistrate Proceedings, 

( ) All parties consent to have a United States Magistrate Judge conduct any and all further 
proceedings including the entry of judgment in this civil action OR all parties authorize  he 
Magistrate Judge to decide the following matters: 

Any appeal shall be to the U. S, Court of Appeals as provided in 28 U.S.C. 8 636(c)(3) and Rule 
73(c). 

SIGNATURES OF ALL COUNSEL OF RECORD AND ANY UNREPRESENTED PARTY ARE 
REQUIRED. 

Attorney for PlaintiffIPlaintiff Attorney for DefendantIDefendant 

Attorney for Plaintiff/Plaintiff Attorney for Defendantmefendant 

Attorney for PlaintiffIPlaintiff Attorney for Defendantmefendant 

If necessary, attach an additional page with additional signatures of counsel or parties. 

DO NOT FILE THIS FORM UNLESS ALL PARTIES CONSENT TO PROCEED BEFORE THE 
MAGISTRATE JUDGE. 
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Ih 1'HE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE .--- - . 

DIVISION 

1 
DONALD RUMSFIELD, ETAL ) 

) Tudge Echols/Brown 

NOTICE OF SETTING OF INITIAL CASE NIANAGENIENT CONFERENCE 

Pursuant to Local Rule 1 I, effective January 1,2001, notice is hereby given that the initial case 
management conference is scheduled before Magistr.ate Judge Brown, Courtroom 776, U.S . Cou~thouse, 
801 Broadway, Nashville, TN, at 10:OO AM on October. 17,2005 

LEAD TRIAL COUNSEL FOR EACH PARTY who has been served and who has ~eceived this 
notice is required to attend the initial case management confe~ence, unless otherwise ordered by the case 
management Judge Appearance by counsel at the initial case management conference will not be 
deemed to waive any defenses to personal ju~isdiction Counsel are advised to bring their calendars 
with them to the conference for the purpose of scheduling future dates Counsel f o ~  the filing paty is 
also advised to notify the courtroom deputy for the Judge before whom the conference is scheduled, if 
none of the defendants has been served prior to the scheduled confexence date 

Pur,suant to Local Rule 1 I(d), counsel for. all parties shall, at the initiative of the plaintiffs 
counsel, confer. prior to the initial case management confe~.ence as required by Fed R..Civ.P 26(f), to 
discuss the issues enumerated in Local Rule ll(d)(l)(b) and (c) and Local Rule l l(d)(2), and to 
dete~mine if'any issues can be resolved by agreement subject to the Court's approval. Pursuant to Local 
Rule 1 l(d)(l)b..2, counsel for all parties shall, at the initiative of'plaintiff s counsel, prepae a proposed 
case management order that encompasses the discovery plan requi~ed by Fed R Civ P 26(f), the 
pertinent issues listed in section (d)(l)c and section (d)(2), and any issues that can be resolved by 
agreement The proposed case management order shall be filed with the Court THREE (3) 
business days before the initial case management conference. If' the proposed order CANNOT 
be filed on time, PLAINTIFF'S COUNSEL is responsible for contacting the Magistrate Judge's 
office to reschedule the conference. FAILURE to obtain service on &I defendants should be 
called to the &lagistrate Judge's attention. FAILURE TO FILE THE PROPOSED ORDER 
WITHOUT CONTACTING THE MAGISTRATE JUDGE'S OFFICE CAN RESULT IN 
SANCTIONS. 

Effective December 1,2000, Fed.R.Civ P 26(a)(l) regarding required initial disclosures applies 

PURSUANT TO LOCAL RULE ll(d)(l), COUNSEL FOR THE PARTY FILING 
THIS LAWSUIT MUST SERVE A COPY OF THIS NOTICE ON THE OTHER 
PARTIES TO THIS LAWSUIT, ALONG WITH THE SUMMONS AND COMPLAINT 
OR WITH THE REQUEST FOR WAIVER OF SERVICE UNDER FED.R.CIV.P. 4(d), 
OR WITH THE SERVICE COPY OF THE NOTICE OF REMOVAL. 

4- - 
CLERK'S OFFICE 



% A 0  440 (Rev. 8/01) Summons in a Civil Action 

h MIDDLE District of TENNESSEE 

PHIL BREDESEN, Governor of the State of 
Tennessee, 

SUMMONS IN A CIVIL ACTIOlY 
v. 

DONALD H. RUMSFELD, Secretarv of Defense 
of the United states, et ;I. , '  ' 

3 Oh% c; y- 3 
CASE NUMBER: Y 

TO: (Name and address of Defendant) 

HAROLD W. GEHMAN, JR., Member 
Defense Base Closure & Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

h YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

DIANNE STAMEY DYCUS 
Deputy Attorney General 
Tennessee Attorney General's Office 
General Civil Division 
P.O. Box 20207 
Nashville, TN 37202 
Phone: (61 5) 741 -6420 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

--- AUG 1 8 2003 
DATE 

(By) DEPUTY CMK! 

SERVICE COPY 



%A0 440 (Rev. 8/01) Summons in a Civil Action 

RETURN OF SERVICE 

I 
Check one box below to indicate appropriate method of service 

Served personally upon the defendant. Place where served: 

L 

I 
Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein. 

Service of the Summons and complaint was made by me(') 

%AME OF SERVER (PRINT) 

Name of person with whom the summons and complaint were left: 

DATE 

TITLE 

Returned unexecuted: 

DECLARATION OF SERVER 

STATEMENT OF SERVICE FEES 

I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Return of Service and Statement of Service Fees is true and correct. 

TRAVEL 

Address of Sewer 

--&As to who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure. 
I 

SERVICES TOTAL 
$0.00 



IN THE UNITED STATES DISTRICT COURT 

rn FOR THE MIDDLE DISTRICT OF TENNESSEE 

NOTICE OF NEW CIVIL ACTION 

TO: ALL COUNSEL DATE: 0811 8/05 

FROM: CLERK OF COURT 

RE: PHIL BREDESEN V. DONALD H. RUMSFELD, ETAL 

CASE NO.: 3~05-0640 

NOTICE REGARDING CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 5 636(c), as amended, and Rule 73(b) of the Federal Rules of Civil 
Procedure, this Court has designated the Magistrate Judges of this District to conduct any or all 
proceedings in civil cases, upon consent of the parties. The parties may consent to have this civil 
action tried on the merits before the Magistrate Judge, either as a bench trial or a jury trial. The 
parties may consent to have the Magistrate Judge enter final judgment in the case or may consent to 

114 have the Magistrate Judge decide specific matters in the case, such as dispositive motions. To 
exercise your right to consent in this case, all parties must consent in writing by signing the attached 
form. Under Rule 73(b), however, no party shall inform the District Court, the Magistrate Judge or 
the Clerk of any party's response, unless all parties consent. See generally Rules 72-76 of the 
Federal Rules of Civil Procedure. 

If all parties agree to the assignment of this case to the Magistrate Judge, an appeal, if any, 
shall be taken directly to the U. S. Court of Appeals as provided in 28 U.S.C. tj 636(c)(3) and Rule 
73(c). Further review may be taken to the U. S. Supreme Court by writ of certiorari. 

Some of the advantages of consenting to proceed before the Magistrate Judge are: (1) that 
it results in early and firm trial dates; (2) that it avoids any duplication in de novo review by the 
District Judge of the Orders or Reports and Recommendations of the Magistrate Judge who is 
assigned to the case; and (3) that it alleviates the increasing demands of criminal cases on the District 
Judges. 

The Court normally allows and encourages the parties to consent at any time during the 
pretrial proceedings, including immediately preceding the scheduled trial. 

DO NOT RETURN THE ATTACHED FORM UNLESS ALL PARTIES CONSENT 
TO PROCEED BEFORE THE MAGISTRATE JUDGE. 

n 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

DIVISION 

7 1 
Plaintiff ) No. 

1 
) District Judge Echols 

9 1 
Defendant ) Magistrate Judge Brown 

CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. $636(c), Rule 73(b) of the Federal Rules of Civil Procedure, and Local 
Rule 301 of the Local Rules for Magistrate Proceedings, 

( ) All parties consent to have a United States Magistrate Judge conduct any and all further 
proceedings including the entry of judgment in this civil action OR all parties authorize the 
Magistrate Judge to decide the following matters: 

Any appeal shall be to the U. S. Court of Appeals as provided in 28 U.S.C. 5 636(c)(3) and Rule 
73 (c). 

SIGNATURES OF ALL COUNSEL OF RECORD AND ANY UNREPRESENTED PARTY ARE 
REOUIRED. 

Attorney for PlaintiffIPlaintiff Attorney for Defendantmefendant 

Attorney for PlaintiffIPlaintiff Attorney for DefendantIDefendant 

Attorney for PlaintiffIPlaintiff Attorney for DefendantIDefendant 

If necessary, attach an additional page with additional signatures of counsel or parties. 

DO NOT FILE THIS FORM UNLESS ALL PARTIES CONSENT TO PROCEED BEFORE THE 
MAGISTRATE JUDGE. 
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IN THE UNITED STATES DISTFUCT COURT 
: Y r- * 2 -  . + )  

FOR THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 2065 8UG 1 8 pi{ 1 : 57 

PHIL BREDESEN, Governor of the 
State of Tennessee, 

Plaintiff, 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States; ANTHONY J. PRINCIPI, 
Chairman of the Defense Base Closure and 
Realignment Commission; JAMES H. 
BILBRAY; PHILLIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, members of the Defense Base 
Closure and Realignment Commission, 

Defendants. 

U.S. DIO T':\;T C Z'.;; 
MlDDLE OIS li3,1CT Or TN 

1 2' * 8. bif 5 -* * \ * $ 
1 No. 

C O M P L A I N T  

Plaintiff, PHIL BREDESEN, in his official capacity as Governor of the State of 

Tennessee, by and through his attorney, Paul G. Summers, Attorney General of the State of 

Tennessee, submits the following complaint against the defendants, DONALD H. RUMSFELD, 

in his official capacity as Secretary of Defense of the United States; ANTHONY J. PRINCIPI, in 

his official capacity as Chairman of the Defense Base Closure and Realignment Commission; 

JAMES H. BILBRAY; PHILLIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. 



HANSEN; JAMES T. HILL; LLOYD W. NEWTON; SAMUEL K. SKINNER; and SUE 

ELLEN TURNER, in their official capacities as members of the Defense Base Closure and 

Realignment Commission, as follows: 

Nature of This Action 

1. This action arises out of the Department of Defense's ("the Department") attempt, 

unilaterally and without seeking or obtaining the approval of the Governor of the State of 

Tennessee, to realign the 1 18th Airlift Wing of the Tennessee Air National Guard stationed in 

Nashville, Tennessee. The Department's attempt to realign the 11 8th Airlift Wing without first 

obtaining Governor Bredesen's approval violates federal law, which expressly grants rights to the 

State of Tennessee and its Governor, as commander-in-chief of the Tennessee National Guard. 

While this action arises in the context of the 2005 Base Realignment and Closing process, 
4- 

plaintiff does not challenge the validity of the Defense Base Closure and Realignment Act of 

1990, as amended, codified at 10 U.S.C. $2687 note (the "BRAC Act"). Rather, plaintiff asserts 

that Secretary Rumsfeld has acted in excess of his statutory authority under the BRAC Act; that 

Secretary Rumsfeld has derogated rights granted by Congress to Governor Bredesen independent 

of the BRAC Act; and that Secretary Rumsfeld's action violates Article 1 ,  $8 and Amend. I1 of 

the United States Constitution. 

Parties 

2. Plaintiff, Phil Bredesen, is the Governor of the State of Tennessee. Pursuant to 

the Constitution and laws of the State of Tennessee, plaintiff is the Commander in Chief of the 



military forces of the State of Tennessee, except for those persons who are actively in the service 

of the United States. 

3. Defendant Donald H. Rumsfeld is the Secretary of Defense of the United States. 

Pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of federal 

military bases in the United States to the Defense Base Closure and Realignment Commission. 

He is sued in his official capacity only. 

4. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission. He is sued in 

his official capacity only. 

5.  Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehman, Jr.; James V. 

Hansen; James T. Hill; Lloyd W. Newton; Samuel K. Skinner; and Sue Ellen Turner have been 

named by the President of the United States to be members of the Defense Base Closure and 

Realignment Commission. They are sued in their official capacities only. 

6.  The members of the Base Closure and Realignment Commission have interests 

which could be affected by the outcome of this litigation and are made defendants pursuant to 

Rule 19(a) of the Federal Rules of Civil Procedure. 

Jurisdiction and Venue 

7. This is a declaratory judgment action pursuant to 28 U.S.C. 552201,2202, and 

Fed.R.Civ.P. 57, which involves the interpretation of provisions of the United States Constitution 

(art. 1, 98 and Amend. II) and federal statutes (10 U.S.C. $2687 note; 10 U.S.C. $$18235(b)(l) 



and 18238; and 32 U.S.C. $104). This Court has jurisdiction pursuant to 28 U.S.C. $1331 

because it arises under the laws of the United States. 

8. Venue is proper in the Middle District of Tennessee by virtue of the fact that the 

Nashville International Airport Air Guard Station where the 1 18th Airlift Wing is based is in the 

Middle District of Tennessee and by virtue of the fact that the official residence of the Governor 

of the State of Tennessee is in the Middle District of Tennessee. 

Factual Back~round 

9. Pursuant to Sections 2903 and 2914 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Defense Base Closure and Realignment Commission is empowered 

to consider the recommendations of the Secretary of Defense and make recommendations to the 

President of the United States for the closure and realignment of military bases. 

10. Pursuant to Sections 2903 and 2904 of the Defense Base Closure and Realignmelit 

Act of 1990 as amended, the Secretary of Defense of the United States shall close the bases 

recommended for closure by the Commission and realign the bases recommended for 

realignment, unless the recommendation of the Defense Base Closure and Realignment 

Commission is rejected by the President of the United States or disapproved by a joint resolution 

of Congress. 

1 1. The purpose of the BRAC Act is to close or realign excess real estate and 

improvements that create an unnecessary drain on the resources of the Department of Defense. 



I 12. The BRAC Act creates criteria for use in identifying military installations for 

closure or realignment. Pursuant to Section 2910, "realignment" is defined by the Act to include 

"any action which both reduces and relocates functions and civilian personnel positions but does 

not include a reduction in force resulting from workload adjustments, reduced personnel or 

I funding levels, or skill imbalances." 

I 13. On May 13,2005, Defendant Rumsfeld recommended to the Base Closure and 

Reassigunent Commission realignment of the Tennessee Air National Guard's 1 18th Airlift 

Wing and relocation of eight C130 aircraft to different Air National Guard Units based in 

Louisville, Kentucky and Peoria, Illinois. 

14. The 11 8th Airlift Wing is an operational flying National Guard Unit located 

entirely within the State of Tennessee at the Nashville International Airport Air Guard Station in 

CI 
Nashville, Tennessee. 

15. There are currently one thousand two hundred twenty-seven (1,227) military and 

I civilian positions allotted to the 11 8th Airlift Wing. 

16. The 1 18th Airlift Wing personnel consists of sixty-five (65) Active Guard and 

Reserve personnel, two hundred twenty-six (226) military technicians, and nine hundred thirty- 

six (936) part-time guard members. Under the recommendation of Secretary Rumsfeld, seven 

hundred two (702) total personnel will be lost by the Tennessee Air National Guard consisting of 

nineteen (1 9) Active Guard and Reserve, one hundred seventy-two (1 72) military technicians, 

and five hundred eleven (5 11) traditional part-time guard positions. 

17. The realignment of the 11 8th Airlift Wing in Nashville will also deprive the State 

of the ability to Airlift civil support teams from Nashville to areas throughout the State which 

1Ca 5 



I may be in danger from a chemical, nuclear, or biological accident or incident. Removal of these 

(4 aircraft makes the State vulnerable in its ability to respond to a terrorist attack, and would 

severely affect Tennessee's Homeland Security. 

18. The seven hundred two (702) total personnel that would be lost under the BRAC 

recommendation include the Aero Med Squadron, AES, or Aero Medical Evacuation Squadron, 

the only deployable medical capability in the Tennessee Air National Guard. The AES would be 

relocated to Carswell Air Force Base in Texas. The relocation of the Aero Medical Evacuation 

Squadron would severely reduce Tennessee's Homeland Security response capabilities. 

19. The 1 18th Airlift Wing plays a key role in disaster and emergency response and 

recovery in Tennessee, particularly as it relates to planning for major disasters such as earthquake 

activity along the New Madrid Fault which runs through West Tennessee to include the city of 

I rn 
Memphis. 

20. The Air National Guard Base in Nashville is central to five (5) FEMA regions and 

is a key element in the potential activation of the Emergency Management Assistance Compact 

entered into by all fifty states and ratified by Congress. 

2 1. During Operation Noble Eagle from September 11,2001, until October 2002, the 

11 8th Airlift Wing was one of only three such units selected to support critical Quick Reaction 

Force (QRF) and Ready Reaction Force (RRF) missions, and was identified as a Weapons of 

Mass Destruction (WMD) first responder Airlift Support Wing. Relocating the 11 8th Airlift 

Wing would deprive the State of Tennessee of these critical Homeland Security functions. 

22. The one thousand two hundred twenty-six, (1,226) positions assigned to the 1 18th 

Airlift Wing constitute a well trained, mission ready state military force available to Governor 



Bredesen to perform State Active Duty Missions dealing with homeland security, natural 

disasters and other State missions. 

23. Realignment of the 1 18th Airlift Wing will deprive the Governor of nearly 

one-third of the total strength of the Tennessee Air National Guard and will reduce the strength 

of Tennessee military forces in the Middle Tennessee region. 

24. Deactivation of the 1 18th Airlift Wing in Nashville, Tennessee will deprive the 

Governor and the State of Tennessee of a key unit and joint base of operations possessing current 

and future military capabilities to address homeland security missions in Tennessee and the 

southeastern United States. 

25. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of 

the BRAC Report to the BRAC Commission, an overwhelming majority of the 1 18th Airlift 

Wing was not and currently is not in active federal service. 
4- 

26. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the approval of Governor Bredesen or his authorized representatives to change the branch, 

organization or allotment of the 1 18th Airlift Wing. 

27. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the approval of Governor Bredesen or his authorized 

representatives to change the branch, organization or allotment of the 1 18th Airlift Wing. 

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the consent of Governor Bredesen or his authorized representatives to relocate or realign 

the 1 18th Airlift Wing. 



29. At no time during the 2005 BRAC process did any authorized representative of 

the Department of Defense request or obtain the consent of Governor Bredesen or his authorized 

representatives to relocate or realign the 1 18th Airlift Wing. 

30. If requested, Governor Bredesen would not give his approval to relocate, 

withdraw, deactivate, realign, or change the branch, organization or allotment of the 11 8th 

Airlift Wing. 

3 1. By letter dated August 5,2005, Governor Bredesen wrote to Secretary Rumsfeld 

stating that he did not consent to the deactivation, realignment, relocation, or withdrawal of the 

1 18th Airlift Wing. See Exhibit A. 

32. To date, neither Secretary Rumsfeld nor any authorized representative of the 

Department have responded to Governor Bredesen's letter dated August 5,2005. 

33. The Tennessee National Guard constitutes a portion of the reserve component of 

Ir, 
the armed forces of the United States. 

34. The Air National Guard base at the Nashville International Airport Air Guard 

Station is used for the administering and training of the air reserve component of the armed 

forces. 

35. The Office of the General Counsel for the Defense Base Closure and Realignment 

Commission has issued a legal opinion questioning the legality of the recommendations of 

Secretary Rumsfeld regarding the closure and realignment of certain National Guard units, 

including the recommendations regarding the realignment of the 1 18th Airlift Wing. See Exhibit 

B. 



36. Pursuant to 32 U.S.C. $104(a) each State may fix the locations of the units and 

headquarters of its National Guard. 

37. Federal law prohibits defendant Rumsfeld from taking action to realign the 11 8th 

Airlift Wing without the consent of the Governor of the State of Tennessee. 

38. By virtue of defendant Rumsfeld's proposal to realign the 1 18th Airlift Wing 

without the consent of the Governor of the State of Tennessee an actual controversy exists 

between the parties. 

First Claim for Relief 

39. Plaintiff incorporates by reference and realleges paragraphs 1 through 38, 

inclusive, as though fully set forth herein. 

40. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 
CI 

inappropriately using the Act as a basis to move aircraft from the Tennessee National Guard to a 

unit of the National Guard in another state. 

41. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to determine how a National Guard unit is equipped or 

organized. 

42. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to relocate, withdraw, disband or change the organization 

of the Tennessee Air National Guard. 

43. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, under the authority of the BRAC Act, 

4- 9 



I realign the 1 18th Airlift Wing. 

44. Pursuant to 28 U.S.C. 92202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Second Claim for Relief 

45. Plaintiff incorporates by reference and realleges paragraphs 1 through 44, 

inclusive, as though fully set forth herein. 

46. Pursuant to 32 U.S.C. $1 04, no change in the branch, organization or allotment of 

a National Guard unit located entirely within a State may be made without the approval of that 

State's governor. 

47. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

48. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Third Claim for Relief 

49. Plaintiff incorporates by reference and realleges paragraphs 1 through 48, 

inclusive, as though fully set forth herein. 

drr, 



50. Pursuant to 10 U.S.C. $1 8238, a unit of the Anny National Guard or the A r  

National Guard of the United States may not be relocated or withdrawn without the consent of 

the governor of the State in which the National Guard is located. 

51. Pursuant to 28 U.S.C. 92201 and Fed.R.Civ.P. 57, plaintiffrequests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

52. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Fourth Claim for Relief 

53. Plaintiff incorporates by reference and realleges paragraphs 1 through 52, 

inclusive, as though fully set forth herein. 

54. Pursuant to 10 U.S.C. $1 8235(b)(l), the Secretary of Defense may not permit any 

use or disposition of a facility for a reserve component of the armed forces that would interfere 

with the facilities' use for administering and training the reserve components of the armed forces. 

55.  Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiffrequests a Declaratory 

Judgment declaring that Secretary Rumsfeld's proposed realignment of the 1 18th Airlift Wing 

would result in interference with the use of the Nashville International Airport Air Guard Station 

for the training and administering of reserve components of the armed forces and is barred by 10 

U.S.C. § 18235(b)(1). 

56. Pursuant to 28 U.S.C. 92202, plaintiffrequests such further relief as necessary to 



I protect and enforce the use of the Nashville International Airport Air Guard Station for the 

Fifth Claim for Relief 

57. Plaintiff incorporates by reference and realleges paragraphs 1 through 56, 

inclusive, as though fully set forth herein. 

58. Under the provisions of the United States Constitution, authority over the milita~y 

is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 98. The guarantee 

of the Second Amendment, regarding states' right to a well-regulated militia, was made for the 

purpose to assure the continuation and effectiveness of state militia. U.S.C.A. Const. Amend. I[. 

59. Pursuant to 28 U.S.C. 92201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld's recommendation to realign the 1 18th Airlift Wing 

C4 
violates Art. 1, 98 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Tennessee National Guard, without the approval of Governor 

Bredesen. 

60. Pursuant to 28 U.S.C. 92202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 



WHEREFORE, plaintiff prays that this honorable Court grant the following relief: 

A. Enter a declaratory judgment declaring the realignment of the 1 18th Airlift 

Wing as proposed by defendant Rumsfeld without the consent of the Governor of the State of 

Tennessee is prohibited by federal law; and 

B. Grant such other relief as is warranted in the circumstances. 

Respectfully submitted, 

h PAUL G. SUMMERS(6285) 

Attorney General 
State of Tennessee 

ILL 8,- 
DIANNE STAMEY DI~CUS ($654) 
Deputy Attorney General 
General Civil Division 
State of Tennessee 
P.O. Box 20207 
Nashville, TN 37202 
(615) 741-6420 



STATE OF TENNESSEE 

dlr, Prin BREDE~EN GOVERNOR 

5 August 2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
The Pentagon 
1 155 Defense Pentagon 
Arlington, VA 20301 

Dear Secretary Rumsfeld: 

I thank you for your outstanding service to our country as the Secretary of Defense, and for this 
opportunity to provide input on behalf of the citizens of the State of Tennessee. I am concerned about the 
Air Force's recommendation to remove the C-130's from the Nashville 11 8" Airlift Wing (AW). I am also 
concerned with the errors and the methodology used by the Air Force to select the Nashville unit for 
realignment. See attached concerns. 

As the Governor of the State of Tennessee, I do not consent to the realignment of the 118" AW in 
Nashville. I agree with the Governors of many other states, the National Guard Association of the United 
States, and the BRAC General Counsel concerning the significant legal issues with the Air National Guard 
BRAC recommendations. It is my opinion the Air Force recommendation for the realignment of the 
Nashvifle unit and elimination of their flying Wing substantially deviate from the ~ongressional criteria used 
to evaluate military bases. 

In summary, the Volunteers of Tennessee stand ready to continue our long history of providing 
military men and women to defend our nation and way of life. The 1 18'h Airlift Wing has outstanding 
facilities, a viable and relevant airlift mission, and this unit has answered the call of our nation for over 85 
years. The current C-130 mission will remain in high demand for many years to come. 

I respectively ask for a careful examination of the military value, cost details, and legal concerns of 
the recommendation to realign the Nashville unit and move its aircraft to other Air National Guard locations. 
Commissioner Bilbray has seen first hand the military value of the base and strong support the surrounding 
area provides to the military. 

Sipcerely, 

Phil Bredesen 

Attachment: Concerns for Realignment of the 118" Airlift Wing 

State C:apittbl. Nash~ille. Tennessee 37243-0301 
(8 151 74 1-2001 

EXHIBIT A 



The Honorable Donald H. Rumsfeld 
5 August 2005 
Page 2 

cc: The Honorable Bill Frist 
The Honorable Lamar Alexander 
The Honorable William 1, Jenkins 
The Honorable John J. Duncan, Jr. 
The Honorable Zack Wamp 
The Honorable Lincoln Davis 
The Honorable Jim Cooper 
The Honorable Bart Gordon 
The Honorable Marsha Blackburn 
The Honorable John S. Tanner 
The Honorable Harold E. Ford, Jr. 



BRAC Concerns for Realignment of the 118th Airlift Wing, Nashville TN 

Below is a list of concerns that relate to the Air Force's recommendation to remove the 
C-130's from the Nashville 118b Airlift Wing (AW). This includes errors with Military Value data 
and flaws in the methodology used by the Air Force to select the Nashville unit for realignment: 

1. The 11 8th AW military value score has several errors in Military Value data collection and 
calculation. For example, the "Installation Pavement Quality" of the Nashville runways received 0 
(zero) points; however when properly calculated, the Nashville runways will receive the maximum 
of 5.98 points for this important item. Once corrected, this single item will substantially improve the 
Military Value ranking of the Nashville unit. This is only one example of the errors that have been 
formally submitted to the BRAC staff for correction of the Military Value score. 

2. It appears the Air Force used the BRAC process to rebalance ANG Aircraft among the states, 
i.e., states with more ANG units should absorb more aircraft losses. If the number of ANG units in 
a state is a BRAC consideration, then the DOD should try to re-balance the number of active duty 
bases among the states, or the number of total military among the states, or the number of reserve 
members in each state. Tennessee ranks very low in each of the above comparisons and is under 
represented with military assets. When you compare active duty personnel numbers in Tennessee 
to those in other states, Tennessee is ranked number 41 in the nation, with only 2,700 active duty 
members. Also, on a Total Military (Active Duty and Reserve) Per Capita basis, Tennessee is 
ranked number 37 in the nation. So how do you justify moving a highly trained and combat 
seasoned Flying Wing out of Tennessee to other states with a larger military presence? 

3. There are six C-130 ANG units with lower military value than Nashville that are keeping or 
gaining Aircraft. One of these lower military value locations will receive Nashville C-130's and will 
need $4.3M of Military Construction (MILCON) to beddown the additional aircraft and would need 
$34M of MILCON for this unit to robust to 16 C-130's. The Nashville unit previously operated 16 C- 
130's at this location for 14 years and stands ready to robust back to 12 or 16 aircraft at Zero Cost 
(As noted in the USAF BRAC data). Given the restrictions on MILCON funding and retraining cost, 
the realignment of the Nashville unit is not justified. 

4. If the realignment occurs, many of the unit's combat experienced and well-trained aircrews and 
maintenance staff will leave the military, because these members will not be able to leave their 
hometown and move to another base. This will have a negative impact on the Homeland Defense 
and state emergency response mission. The C-130 is a "best fiP' for the above missions and to 
support Military First Responders. In addition to providing combat airlift support during recent wars 
(including the Iraq War), the Nashville unit has provided support for forest fires, storm damage, 
drug interdiction, medical rescue operations, and other FEMA region support. 

5. The 118h AW has very low cost and efficient facilities: the real property lease is one dollar until 
2045; most of their facilities are less than 5 years old and in outstanding condition (in fact the 118h 
AW just received a Design Award from the Air Force for a $24M Aircraft Hangar Complex); and use 
of four Nashville runways cost the federal government only $36,00O/year. 
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In summary, it appears the Air Force recommendation for the realignment of the Nashville unit and 
elimination of their flying Wing substantially deviate from the Congressional criteria used to 
evaluate military bases. These concerns have also been expressed by the Tennessee Air National 
Guards leadership during Commissioner Bilbray's June 05 visit, by members of our congressional 
delegation, by our Adjutant General, Gus Hargett, testimony to the Commission Regional Hearing 
in Atlanta, and others who have submitted formal input for the record. 
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This memorandum describes legal and policy constraints on Defense Base 
. Closure and Realignment Commission (Commission) action regarding certain base 

closure and realignment recommendations. This paper will not describe the limits 
explicit in the Defense Base Closure and Realignment Act of 1990, as amended (Base 
Closure A C ~ ) , ~  such a s  the final selection criteriaY3 but rather will focus on other less 

- - - 

1 Major, Judge Advocate General's Corps, U.S. Amy. Major Cowhig is detailed to the Defense Base 
Closure and Realignment Commission under 5 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
Pub. L. No. 101-510, Div B, Title XXLX, Part A, 104 Stat. 1808 (Nov. 5,1990), as amended by Act of 

Dec. 5, 1991, Pub. L. No. 102-190, Div A, Title III, Part D, 5 344@)(1), 105 Stat 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, Div B, Title XXWI, Par& B, 8 s  2821(a)-(h)(l), 2825,2827(a)(l), (2), 105 Stat. 
1546, 1549, 1551; Act of Oct. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, 8 1054(b), Div. 
B, Title XXVIII, Subtitle B, Ij$2821@), 2823,106 Stat. 2502,2607,2608; Act ofNov. 30,1993, Pub. L. 
No. 103-160, Div. B, Title l(XIX, Subtitle 4 $8 2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908@), 
291 8(c), Subtitle B, 5s 2921 @), (c), 2923,2926,2930(a), 107 Stat 19 11,1914,1916, 1918,1921,1923, 
1928,1929,1930, 1932,1935; Act of Oct. 5,1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, 5s 
1070(b)(15), 1070(d)(2), Div. B, Title XXVIII, Subtitle 3, $6 281 I, 28 12(b), 2813(c)(2), 2813(d)(2), 
2813(e)(2), 108 Stat 2857,2858,3053,3055,3056; Act of Oct 25, 1994, Pub. L. No. 103-421, 5 2(a)-(c). 
(f3(2), 108 Stat. 4346-4352,4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, $4 
1502(d), 1504(a)(9), 1505(e)(l), DN. B, Title XXVIII, Subtitle C, $6 2831@)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept. 23,1996, Pub. L. No. 
1M-201, Div. B, Title XXVLTI, Subtitle B, 49  2812(b), 2813(b), 1 10 Stat. 2789; Act of NOV. 18, 1997, Pub. 
L. NO. 105-85, Div. A. Title X, Subtitle G, 6 1073(d)(4)@), (C), 11 1 Stat. 1905; Act of Oct. 5, 1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G ,  9 I067(10), Div. C, Title XXVIfI, Subtitle C, $4 2821(a), 2822, 113 
Stat. 774, 853,856; Act of Oct 30,2000, Pub. L. No. 106-398,s 1, 114 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, 8 1048(d)(2), DivB, Title XXVIII, Subtitle C, 5 2821(b), 
Title XXX, $9: 3001-3007,115 Stat 1227,1312, 1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
Title X, Subtitle F, 3 1062(f)(4), 1062(m)(l)-(3), Div. B, Title XXVIZI, Subtitle B, 6 28 14(b), Subtitle I), 

2854, 116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. 108-136, Div A, Title VI, 
Subtitle E, 4 65S(b), Div. B, Title XXVIII, Subtitle A, 4 2805(d)(2), Subtitle C, 2821, 117 Stat. 1523, 

EXHIBIT B 
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obvious constraints on Commission action4 This memorandum is not a product of 
deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommmdation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY,' as an illustration. The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 1 3 OH aircraft of the 9 14' Airlift Wing (AFR) to the 3 1 4h 
Airlift Wing, Little Rock Air Force Base, AR. The 914"'s headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 1 0 ~  Space Group ( A F ~  at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distniute the eight KC-135R aircraft of 
the 107' Air Refueling Wing (ANG~) to the 10 1" Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 101 st 

wilI subsequently retire its eight KC-135E aircraft and no Air Force 
aircraft remain at ~ i a ~ a r a . '  

1721,1726; and Act of Oct. 28,2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle L 3: 1084(i), Div. B, 
Title XXVIII, Subtitle C, $6 2831-2834,118 Stat. 2064,2132. 
Base Closure Act 5 2913. 
Although the Commission has requested the views of the Department of Defense (DoD) on these matters, 

as of this writing DoD has refused to provide their analysis to the Commission. See Letter fiom DoD 
Office of General Counsel (OGC) to Commission Chairman Principi (June 24,2005) (with email request 
for information (RFI)) (Enclosure 1) and Letter &om DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with ernail RFI) (Enclosure 2). These documents are available in the electronic 
library on the Commission website, www.brac.pov, filed as a clearinghouse question reply under document 
control number (DCN) 3686. 
5 DEPT. Of DEFENSE, BASE CLOSURE AND &AUGNMENT REPORT, VOL. I, PART 2 OF 2: DE~WED 
RECOMMENDATIONS, Air Force 33 (May 13,2005). This recommendation and the others cited in this paper 
are identified by the section and page number where hey appear in the recommendations presented by the 
Secretary of Defense on May 13,2005. 

Air Force Reserve 
' Air National Guard 
' The justification, payback, and other segments of AF 33 read: 

Justif~cation: This recommendation distributes C-130 force structure to LittIe Rock 
(17-airlift), a base with higher military value. These transfers move C-130 force structure 
£iom the Air Force Reserw, to the active duty - a d d r e g  a documented imbalance in 
the active/rtscrve manning mix for C-130s. Additionally, this recommendation 
distnites more capable KC-135R aimaft to Bangor (123), replacing the older, less 
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This recommendation, AF 33, includes eIernents common to many of the other 
Air Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

capable KC-135E aircraft Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The told estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of dl costs and savings to the Department 
during the implementation period is a savings of $5.3M. Annual recurring savings after 
implementation are $20.1M, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006-201 1 period in the Buffalo-Niagara Falls, NY, 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of ~ E P T .  OF 
DEFENSE, BASE CU)SURE AND REALIGNMENT REPORT, VOL I, PART 1 OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the inhtructure of the communities b support missions, 
forces, and personnel. There are no known community infrastructure impediments to 
implementation of all recommendations affecting the installations in this 
recommendation 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or mbal resources; land use constraints or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
recommendation. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs incIude $0.3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation. There are no anticipated impacts to the costs of environmental restoration 
The aggregate environmental impact of all recommended BRAC actions aKecting the 
installations in this recommendation have been reviewed. There are no known 
environmental impediments to the implementation of this recoinmendation 

The payback figures are known to be incorrect, as they take the manpower costs associated with the 107' 
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD'S 2005 SELEC~ION PROCESS AND RECOMMENDATIONS FORBASE CLOSURES AND 
REALIGNMENTS (GAO-05-785) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ u a r d ~  unit; 

the use of the Base CIosure Act to retixi aircraft whose retirement has been 
barred by statute, and; 

- . . 
--: the use of the Base Closure Act to transfer aircraft from a unit of the Air 

Guard of one state or territory to that of another 

The legal and policy considerations related to Commission action on each of these 

A elements are discussed below. While several of these issues are unique to the 
reco~nrnendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC-135R aircraft . .. to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that would direct the relocation of individual aircraft to specific 
sites. 

These units have a dual status. Although often refmed to as units of the "Air National Guard" or "Army 
National Guard," these units are only part of the National Guard when they are called into Federal service. 
When serving in a state or territorial role, they form a part of the militia (or guard) of their own state or 
territory under the command of ihcir own governors. When called into Federal service, the units form a 
part of the National Guard, a part of the Armed Forces of the United States under fhe command of the 
President. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in rewmmendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~orce.'' 

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is Iegally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief, Were operational circumstances to arise that required the redistribution of those 
aircraft, this conflict of authorities could delay or prevent appropriate action.I2 

Where an otherwise appropriate recommendation would require the Air Force to 
place certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

10 Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfidi, 
the Air Force would also suffer greater operational impediments fiom statutory directions on the basing of 
specific akhmes  today than under the conditions that prevailed in the early 1990s. 
" Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on which the President transmts the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of ibis argument is questionable. Absent a later action by Congress or the President, or a b r e  
Commission, the changes effected by the Base Closure Act process are generally intended &a be permanent. 
'' Although both 8 2904(c)(2) of the Base Closure Act and 10 USC 5 2687(c) permit the realignment or 
closure of a military installation regardless of the restrictions contained in each "if the President cer&Ses to 
the Congress that such closure or realignment must be implemented for reasons of national security or a 
military emergency," 10 USC 5 2687(c), this language does not relieve the armed forces h r n  the statutory 
provisions that result fiom the Base Closure Act process. 
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at specific locations. This could be accomplished in some instances by amending the 
recommendation to identify the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated air&ames. In 
instances where the recommendation would move a i r d  without any associated units, 
functions or substantial infrastructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit the 
Secretary of the Air Force to distribute the aircraft in accordance with the requirements of 
the service. l3  

l3 For example, in AF 32, Cannon Air Force Base, NM, the Air Force rccommcnds 

Close Cannon Air Force Base, NM. Distriiute the 27' Fighter Wing's F-16s to 
the 1 15' Fighter Wing, Dane County Regional Airport, T n w  Field Air Guard Station, 
WI (three aircraft); 114' Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150' Fighter Wing, Kirtland Air Force Base, NM (thee aircraft); 113" Wing, 
Andrews Air Force Base, MD (nine aircraff); 57& Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 368" Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recommendation would stand-down the active component 27* Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force backup inventory. The 
language of this recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27' Fighter 
Wig's  aircraft as directed by the Secretary of the Air Force, in accordance with law." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the "distribution" of 
akhmes  independent of any p e m e l  or function exceeds the authority granted to the Commission in the 
Base Closure Act and, depending upon the other issues involved in the particular recommendation, may 
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes that 
do not require the authority of the Act and to effect changes in how a unit is equipped or organized. Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
future needs and missions. Further, if legal bars associated with aspects of recommendations impacting 
the Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such 
an amendment wuld in some instances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and funding where the distributions are otherwise consistent with law. This could occur 
where the Secretary of the Air Force associates infrastructure changes with those distniutions 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required onIy where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be employed,"'4 or realigns a military installation resuIting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that in~tallation.'~ The Department of Defense may carry out the closure or 
realignment of a military installation that falls below these thresholds at will.16 

The Department of Defense does require the authority of the Base Closure Act to 
carry out the recommendation to "close Niagara Falls Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the following actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914th's headquarters moves to Langley Air Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC-135R aircraft . . . to . . . 
Bangor International Airport Air Guard Station, ME. 

. . . retire . . . eight KC-135E aircraft . . . . 

The Department of Defense does not require the authority of the Act to move 
groups of eight aircraft,17 or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recommendations include similar language directing the movement or retirement of small 

l4 10 USC § 2687(a)(2). 
Is 10 USC $ 2687(a)(3). 
l6 B y  definition, the Base Closure Act does not apply to "closures and realignments to which section 2687 
of Title 10, United States Code, is not appIicable, including closures and realignments carried out for 
reasons of national security or a military emergency referred to in subsection (c) of such section." Base 
Closure Act 8 2909(c)(2). 
17 Nor does the Base Closure Act grant the Department ofDefense the authority to retire an aircraft where 
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose 
retirement has been barred by statute, page 15. 
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numbers of aircraft, often without moving the associated personnel.'8 Several of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
law:' the Air Force could carry out thme actions on ib own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
legal restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
challenge in the courts.21 

For example, AF 44, Nashville International Airport Air Guard Station, TN, calls for the movement of 
four C- I30Hs &om Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
without moving the associated personnel 
19 For example, AF 34, Schenectady County Arport Air Guard Station, NY, calls for the movement of four 
C-130 aircraft fiom Schenectady, New York, to Little Rock, Arkamas, with a potential direct loss of 19 
jobs and no associated base i&astructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of 15 F-16s with no job losses and no associated base iafi-astructure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F-16s with an estimated total 
loss of five jobs and no associated base infrastructure changes. 
20 See in particular the discussions of the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in tbe organization of an 
Air National Guard unit, page 1 I, and; the retirement of aircraft whose retirement has been barred by 
statute, page 15. '' Although Congressional Research Service recently concluded it is udikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations wouId be 
limited to the closure or realignment of installations. The Availability of Judicial Review Re~arding 
Militaw Base Closures and Realiments, CRS Order Code RL32963, Watson, Ryan J. (June 24,2005). 
See the discussion of the use of the Base Closure Act to effect chaages in how a unit is equipped, 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls below the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise confiict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation fiom the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation from the list.* 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C- 130H aircraft of the 9 1 4 ~  ~ i r l i f t  Wing 
(AFR) to the 3 1 4 ~  Airlift Wing, Little Rock Air Force Base, AR. The 
9 1 4thYs headquarters moves to Lmgley Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC-135R aircraft of the 1 0 7 ~  
Air Refieling Wing (ANG) to the 101" Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 101" will 
subsequently retire its eight KC-135E aircraft . . .. 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure fiom the Air Force Reserve to the active duty - addressing a 
documented imbalance in the activdreserve manning mix for C-130s."~~ Many other Air 
Force recommendations include similar langua e directing the reorganization of flying 
units into Expeditionary Combat Support unit2' the transfer or retirement of specific 

" See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, page 7, to effect change. in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page 11, to retire aircraft whose 
retirement has been barred by statute, page 15, and to transfer aircraft from a unit of the Air Guard of one 
state or territory to that of another, page 17. 
23 Emphasis added. 
24 See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 1 8 6 ~  Air 
Ref'ueiing Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls International Airport Air Guard Station, MT, recommending in 
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aircraft without movement of the associated p ~ n n e l , 2 5  or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act "is to provide a fau process that will result 
in the timely closure and realignment of military instaIZations inside the United 
Under the Base Closure Acf "the tenn 'military installation' means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased facility."27 The purpose 
of the Act is to close or realign excess real estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base Closure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, "the term 'realignment' includes my action which 
both reduces and reIocates functions and civilian personnel positions but does not include 
a reduction in force resultin from workload adjustments, reducedpersonnel or funding 
levels, or skill imbalances."' A ?realignment," unda the Base Closure Act, pertains to 
installations, not to units or to equipment. 

The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped or organized. Recommendations that serve primarily to transfer 
aircraft from one unit to another, to retire aircrafl, or to address an imbalance in the 
active-reserve force are outside the authority granted by the Act. The Commission 
must act to remove such provisions from its recommendations. 

eKect that the 120m Fighter Wing of the Montana Air Guard be reo'ganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, MI, 
recommending in effect that the 1 1 9'b Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit 
25 See notes 18 and 19 above. 

Base Closure Act 8 290 1 (b) (emphasis added). 
" Base Closure Act $2910(4). This definition is identical to that codified at 10 USC 4 2687(e)(l). 
28 Base Closure Act, 429 10(5) (emphis added). This definition is identical to that codified at 10 USC 
4 2687(e)(3). 
29 For example, AF 39, Mansfield-Lahm Muuicipal Airport AiT Guard Station, OH, "addressing a 
documented imbalance in the adive/Air National Guard/Air Force Reserve manning mix for C-130s" by 
closing "Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OH," W W g  "the eight 
C-130H aircraft of the 179" AirIift Wing (ANG) to the 908' Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 314' Airlift Wing, Little Rock AirForce Base, AR (four aircraft)." Emphasis 
added. 
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The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC- 13 5R aircraft of the 
1 0 7 ~  Air Refueling Wing (ANG) to tbe 10lSt Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the rewmmendation, "no Air 
Force aircraft remain at Niagara." The recommendation is silent as to the disposition of 
the 107& Air Refuelin Wing of the New York Air Guard. The recommendation wouId Ei, either disband the 107' , or change its organization from that of a flying unit to a ground 
unit30 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume an 
expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 186" Air 
Refueling Wing's 'KC- 135R aircraft to the 1 2 8 ~ ~  Air RefUeling Wing 
(ANG), General MitcheIl Air Guard Station, WI (three aircraft); the 1 34h 
Air Refueling Wing (ANG), McGhee-Tyson Airport Air Guard Station, 
TN (three aircraft); and 101 St Air Reheling Wing (ANG), Bangor 
international Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircraft inventoy The 1 86th Air Refueling Wing's 
fire fighter positions move to the I72 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in  DON^' 21, Recommendation for Closure and Realignment Naval Air 
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport, 

'O If the intention is to disband the unit, additional legal issues are present The end-strength of the Air 
National Guard is set by Congress Eliminating a refueling wing would alter the end-strength of the Air 
National Guard. 
" Department of the Navy 
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Johnstown, PA, the Navy proposes to "close Naval Air Station Joint Reserve Base 
Willow Grove . . . deactivate the 1 1 I th Fighter Wing (Air National Guard)." In AF 3 8, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 119~ 
Fighter Wing's F- 1 6s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates %e reduction in F- 
16 force structure and the need to aIign common versions of the F-16 at the same bases 
argued for realigning Hector to allow its air& to retire without aflying mission 
baclg?~~..''~ 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to cany out such actions. 

By statute, "each State or Territory and Puerto Rico may fix the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force theunits of which when combined will form 
complete higher tactical units .. . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard  action^.^" 

Several rationales might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

32 Emphasis added 
33 32 USC Q 104(a). 
" 32 USC 5 104(c). 
35 Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response re: BI-0068 ( T h e  Air Force has not received consent to the proposed 
realignments or closures from any Governors concerning realignment or closure of Air National Guard 
installations in their respective states.") (June 16,2005) (Enclosure 3). 
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recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, would themselves become a statute, the 
recommendations would supersede these earlier statutory limitations. This argument 
could be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission wouId merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these statutes.37 Each of these lines of reasoning would require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the National Guard as a service that responds to both state 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of.. . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter38 without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~olumbia ' "~  
It could be argued that this provision is limited by its language to the chapter in which it 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions reIated to base closures and realignments, Section 26~7,~ '  
which is located in Chapter 159, Real Property, much Iess the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutory provisions related to the real 
property and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particu1a.r circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that "unless the President consents . . . an organization of the National Guard whose 

36 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that 'laws effective after December 3 1, 1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
37 It might even be asserted that the responsibility and authority of the Commission is Limited to verifymg 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act , so that the Commission has no responsibiiity or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
38 Chapter 1803, Facilities for Reserve Components, 10 USC $tj 18231 et seq. 
39 10 USC P 18238. 
40 10 USC 4 2687. 



Office of G e n d  Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

members have received compensation from the United States as members of the National 
Guard may not be disbanded.'" While it could be argued that if the President were to 
forward to Congress a report fiom the Commission that contained a recommendation that 
would effectively disband an "organization of the National Guard whose members have 
received compensation fiom the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
Closure Act , the President would be required to weigh the detrimental effects of setting 
aside the sum total of the base closure and realignment recommendations against 
acceding to the disbanding of a small number of National Guard organizations. Under 
those circumstances, consent could not reasonably be impIied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn fkom the text of the National Defense Act of 1916 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at all 

,A? times. This traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrams 
Doctrine. A host of intenelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realigmnents that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the Legislative and Executive branches of Federal ~ove rnmen t ,~~  they 

" 32 USC 8 104(f)(1). 
'' 32 USC 8 102. 
43 See Pemich v. De~artment of Defense, 496 U.S. 334 (1990); see generally Youngstown Sheet &Tube 
Co. v. Sawver, 343 U.S. 579 (1952) @tee1 Seizures). 
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also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~ o n s t i t u t i o n ~ ~  Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core Constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air National Guard unit, the Commission may 
not approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 

from the United States as members of the National Guard, of the 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

In AF 33, the Air Force recommends that the 101" Air Refueling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 

44 See Steel Seizures; W. Winrhrop, MILITARY LAW AND PRECEDENTS (2d e d  1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"naturd law of war." See note 45, below. 
45 Another potential inhibiting factor is that certain militia units enjoy a statutoryright to retention of their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8, 1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of miIitia: 
Provided, That those organizations may be a part of the National Guard and entitled to all 
the privileges thereof, and shall conform in aU respects to the organization, discipline, 
and training to the National Guard in time of war: Provided further, That for purposes of 
training and when on active duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, Ch 104 1,70A Stat. 633. Although this statute has relevance only 
to the miIitia of the 13 o r i d  states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor thc Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
ReaIignment Recommendations 

Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force fiom retiring more than 12 KC- 135E during FY 
2004 .~~  Under the Ronald W. Reagan NDAA for FY 2005, "the Secretary of the Air 
Force may not retire any KC-1 35E aircraft of the Air Force in fiscal year 2005.'"' It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC- 135E, but also C- 130E and C- 1   OH.^' 

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also have statutory authority. Whether the direction to retire those aircraft 
contained in the statute resulting fiom the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act wouId control is a matter of debate.49 Nonetheless, since the Base CIosure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire aircraft in the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring catain 

- 

46 National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, 8 134,117 Stat. 1392 (Nov. 23,2003). 
47 Ronaid W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. NO. 108-375, Div. 
A, Title I, Subtitle D, (S 131,118 Stat. 1811 (Oct 28,2004). 
4a See Senate 1043, 10gm Cong., A Bill to Authorize Appropriations for Fiscal Year 2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, (S 132 ("The Secretary of the Air Force may not 
retire any KC-135E aircraft of the Air Force in f~ca l  year 2006'3 and 9 135 (''The Secretary of the Air 
Force may not retire any C- 130E/H tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
49 See Congressional Research Service Memorandum, Base Realiment and Closure of National Guard 
Facilities: A~ulication of 10 USC 6 18238 and 32 USC 6104(cl Flynn, Aaron M. (July 6,2005). 
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types of aircraft are deleted from the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC- 135R aircraft of the 107~ 
Air Refueling Wing (ANG) to the 101'' Air Refueling Wing (ANG), 
Bangor International w o r t  Air Guard Station, ME. 

This recommendation wodd effectively transfer the entire complement of aircraft 
from a unit of the New York Air Guard, the 107" Air Refueling Wing, to a unit of the 
Maine Air Guard, the 10 1" Air Reheling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or tenitory to that of another.50 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawd, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Act to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

50 See, for exampIe, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard "transfer four C- 130H aircraft" to the 189" AirIifi Wing of 
thc A r b  Air Guard, and; AF 44, Nasfiville International Airport Air Guard Station, TN, calls for the 
movement of four C-130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, 
Kentucky. 
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Guard of a particuIar state or t e r i t o d l  the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

Conclusion and Recommendation 

Each of the areas of concern discussed above 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a llnit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

= the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Ciosure Act to transfer aircraft from a unit of the Air 
Guard of one state or territory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantial deviation from the force-structure 
report or the final selection criteria set out in the Base Closure AC~." 

Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Respouse, re: BI-0099 - ANG aircraft acquired through congressional add (June 30,2005) 
(Enclosure 4). 
" The h a l  selection criteria are: 

(a) Final selection criteria The final criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military instailations Inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

(b) Military value criteria. The military value criteria are as follows: 
( I )  The current and hhue mission capabilities and the impact on operational 

readiness of the totaI force of the Department of Defense, including the impact on joint 
warfighting, training, and readiness. 

(2) The availability and condition of land, faciiities, and associated airspace 
(including training meas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 

(3) The ability to accommodate contingency, mobilization, surge, and future total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or redignrnent of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the infrastructure of both the existing and potential receiving 
communities to support forces, missions, and personnel. 

(4) The environmental impact, including the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shall give priority consideration to 
the military value criteria specified in subsection @) in the making of recommendations 
for the closure or realignment of military installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to thc 
cost savings or return on investment from the proposed closure or realignment of military 
installations shall take into account the effect of the proposed closure or realignment on 
the costs of any other activity of the Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

( f )  Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with rhe forcestructure plan and infkstructure 
inventory referred to in section 2912, in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Closure Act, 5 2913. 
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the force-structure plan and the final selection criteria, or whether there is a substantial 
deviation fiom the force-structure plan or the final selection criteria 

Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list 

Author: Dan Cowhig, Deputy Genaal C o u n s e l w  /'%&d 6 
Approved: David ~&e , -~ene ra l  Counsel @#/yp'S * 

4 Enclosures 
1. Letter from DoD Office of General Co~nsel (OGC) to Commission Chairman f rincipi 
(with email request for information (RFI)) (June 24,2005). 
2. Letter fiom DoD OGC to Commission Deputy General Counsel Cowhig (with email 
RFI) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: I3120068 (June 16,2005). 
4. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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DONALD RUMSFIELD, ETAL ) 

) Tudge Echois/'Brown 

NOTICE OF SETTING OF INITILK CASE PIANAGENIENT CONFERENCE 

Pursuant to Local Rule 1 1, effective January 1,2001, notice is hereby given that the initial case 
management conference is scheduled before Magistr.ate Judge Brown, Courtroom 776, U.S . Cowthouse, 
801 Broadway, Nashville, TN, at 10:OO AM on October 17,2005. 

LEAD TRLAL COUNSEL FOR EACH PARTY who has been served and who has ~eceived t h ~  
notice is required to attend the initial case management conference, unless otherwise ordered bythe case 
management Judge Appearance by counsel at the initial case management conference will not be 
deemed to waive any defenses to personal ju~isdiction Counsel are advised to bring the11 calendars 
with them to the conference for the purpose of scheduling future dates Counsel f o ~  the filing party is 
also advised to notify the courtroom deputy for the Judge before whom the conference is scheduled, if 
none of the defendants has been served prior to the scheduled conference date 

4- 
Pursuant to Local Rule 1 l(d), counsel for all parties shall, at the initiative of the plaintiffs 

counsel, confer prior to the initial case management conference as required by Fed R Civ P 26(f), to 
discuss the issues enume~ated in Local Rule ll(d)(l)@) and (c) and Local Rule 1 l(d)(2), and to 
dete~mine if any issues can be resolved by agreement subject to the Cour.tYs approval Pursuant to Local 
Rule 1 l(d)(l)b 2, counsel for all parties shall, at the initiative of plaintiffs counsel, prepare aproposecl 
case management order that encompasses the discovery plan required by Fed R Civ P 26(f), the 
pertinent issues listed in section (d)(l)c and section (d)(2), and any issues that can be resolved by 
agreement The proposed case management order shall be filed with the Court THREE (3) 
business days before the initial case management conference. If' the proposed order CANNOT 
be filed on time, PLAINTIFF'S COUNSEL is responsible for contacting the Magistrate Judge's 
office to reschedule the conference. FAILURE to obtain service on &I def'endants should be 
called to the Magistrate Judge's attention. FAILURE TO FILE THE PROPOSED ORDER 
WITHOUT CONTACTING THE MAGISTRATE JUDGE'S OFFICE CAN RESULT IN 
SANCTIONS. 

Effective December 1,2000, Fed.R.Civ P. 26(a)(l) I egar ding required initial disclosures applies 

PURSUANT TO LOCAL RULE ll(d)(l), COUNSEL FOR THE PARTY FILING 
THIS LAWSUIT MUST SERVE A COPY OF THIS NOTICE ON THE OTHER 
PARTIES TO THIS LAWSUIT, ALONG WITH THE SUMMONS AND COMPLAINT 

WITH THE REQUEST FOR WAIVER OF SERVICE UNDER FED.R.CIV.P. 4(d), 
OR WITH THE SERVICE COPY OF THE NOTICE OF REMOVAL. 4- - 

CLERK'S OFFICE 
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UNITED STATES DISTRICT COURT 
(4 MIDDLE District of TENNESSEE 

PHIL BREDESEN, Governor of the State of 
Tennessee, 

SUMMONS IN A CIVIL ACTION 
v. 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States, et al. 

Q li? 7. CASE NUMBER: " c :I -- * I  

TO: (Name and address of Defendant) 

JAMES V. HANSEN, Member 
Defense Base Closure & Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

DIANNE STAMEY DYCUS 
Deputy Attorney General 
Tennessee Attorney General's Ofice 
General Civil Division 
P.O. Box 20207 
Nashville, TN 37202 
Phone: (61 5) 741 -6420 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

KEITH THROCKDABRBUI 

----- 
b 

DATE 
p y ~ u l  2009 

SERVICE COPY 



% A 0  440 (Rev. 8/01) Summons in a Civil Action 

-- 

~ h e c k 6 n e  box below to indicate appropriate method o f  service 

Served personally upon the defendant. Place where served: 

-- 

RETURN OF SERVICE 

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein. 

ervice of the Su~nmons and complaint was made by me(') 

iME OF SERVER (PRINT) 

Name of person with whom the summons and complaint were left: 

DATE 

TITLE 

Returned unexecuted: 

t STATEMENT OF SERVICE FEES 

I I I 

DECLARATION OF SERVER 

TRAVEL 

I declare under penalty of pe jury under the laws of the United States of America that the foregoing information 
contained in the Return of Service and Statement of Service Fees is true and correct. 

SERVICES TOTAL 

Address ofserver 

$0.00 I 

CI 
As to who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NOTICE OF NEW CIVIL ACTION 

TO: ALL COUNSEL DATE: 0811 8/05 

FROM: CLERK OF COURT 

RE: PHIL BREDESEN V. DONALD H. RUMSFELD, ETAL 

CASE NO.: 3:05-0640 

NOTICE REGARDING CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. fj 636(c), as amended, and Rule 73(b) of the Federal Rules of Civil 
Procedure, this Court has designated the Magistrate Judges of this District to conduct any or all 
proceedings in civil cases, upon consent of the parties. The parties may consent to have this civil 
action tried on the merits before the Magistrate Judge, either as a bench trial or a jury trial. The 
parties may consent to have the Magistrate Judge enter final judgment in the case or may consent to 
have the Magistrate Judge decide specific matters in the case, such as dispositive motions. To 
exercise your right to consent in this case, all parties must consent in writing by signing the attached 
form. Under Rule 73(b), however, no party shall inform the District Court, the Magistrate Judge or 
the Clerk of any party's response, unless all parties consent. See generally Rules 72-76 of the 
Federal Rules of Civil Procedure. 

If all parties agree to the assignment of this case to the Magistrate Judge, an appeal, if any, 
shall be taken directly to the U. S. Court of Appeals as provided in 28 U.S.C. 5 636(c)(3) and Rule 
73(c). Further review may be taken to the U. S. Supreme Court by writ of certiorari. 

Some of the advantages of consenting to proceed before the Magistrate Judge are: (1) that 
it results in early and firm trial dates; (2) that it avoids any duplication in de novo review by the 
District Judge of the Orders or Reports and Recommendations of the Magistrate Judge who is 
assigned to the case; and (3) that it alleviates the increasing demands of criminal cases on the District 
Judges. 

The Court normally allows and encourages the parties to consent at any time during the 
pretrial proceedings, including immediately preceding the scheduled trial. 

DO NOT RETURN THE ATTACHED FORM UNLESS ALL PARTIES CONSENT 
TO PROCEED BEFORE THE MAGISTRATE JUDGE. 

4- 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

DIVISION 

7 

Plaintiff 

9 

Defendant 

1 
) No. 
1 
) District Judge Echols 
1 
) Magistrate Judge Brown 

CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 9 636(c), Rule 73(b) of the Federal Rules of Civil Procedure, and Local 
Rule 301 of the Local Rules for Magistrate Proceedings, 

( ) All parties consent to have a United States Magistrate Judge conduct any and all further 
proceedings including the entry of judgment in this civil action OR all parties authorize the 
Magistrate Judge to decide the following matters: 

4- 

Any appeal shall be to the U. S. Court of Appeals as provided in 28 U.S.C. 5 636(c)(3) and Rule 
73 (c). 

SIGNATURES OF ALL COUNSEL OF RECORD AND ANY UNREPRESENTED PARTY ARE 
REOUIRED. 

Attorney for PlaintiffIPlaintiff Attorney for DefendantIDefendant 

Attorney for Plaintiffplaintiff Attorney for DefendantJDefendant 

Attorney for PlaintiffIPlaintiff Attorney for Defendantmefendant 

If necessary, attach an additional page with additional signatures of counsel or parties. 

DO NOT FILE THIS FORM UNLESS ALL PARTIES CONSENT TO PROCEED BEFORE THE 
MAGISTRATE JUDGE. 



IN THE UNITED STATES DISTRICT COURT " *'-' ' 

FOR THE MIDDLE DISTRICT OF TENNESSEE 
NASHVELE DIVISION ZOGS A N  1 8 I% 1 : 57 

PHIL BREDESEN, Governor of the 1 U.S. DfSTt.: l J  I' CL3tI.- 
MIDDLE 015'1 rilCi' OF FN 

State of Tennessee, 1 

Plaintiff, 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States; ANTHONY J. PRINCIPI, 
Chairman of the Defense Base Closure and 
Realignment Commission; JAMES H. 
BILBRAY; PHILLIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, members of the Defense Base 
Closure and Realignment Commission, 

Defendants. 

1 I , ;., ,.. . 

1 
rL"-:< , - 

0 

f No. 

C O M P L A I N T  

Plaintiff, PHIL BREDESEN, in his official capacity as Governor of the State of 

Tennessee, by and through his attorney, Paul G. Summers, Attorney General of the State of 

Tennessee, submits the following complaint against the defendants, DONALD H. RUMSFELD, 

in his official capacity as Secretary of Defense of the United States; ANTHONY J. PRINCIPI, in 

his official capacity as Chairman of the Defense Base Closure and Realignment Commission; 

JAMES H. BILBRAY; PHILLIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. 



HANSEN; JAMES T. HILL; LLOYD W. NEWTON; SAMUEL K. SKINNER; and SUE 

ELLEN TURNER, in their official capacities as members of the Defense Base Closure and 

Realignment Commission, as follows: 

Nature of This Action 

1. This action arises out of the Department of Defense's ("the Department") attempt, 

unilaterally and without seeking or obtaining the approval of the Governor of the State of 

Tennessee, to realign the 1 18th Airlift Wing of the Tennessee Air National Guard stationed in 

Nashville, Tennessee. The Department's attempt to realign the 11 8th Airlift Wing without first 

obtaining Governor Bredesen's approval violates federal law, which expressly grants rights to the 

State of Tennessee and its Governor, as commander-in-chief of the Tennessee National Guard. 

While this action arises in the context of the 2005 Base Realignment and Closing process, 
4- 

plaintiff does not challenge the validity of the Defense Base Closure and Realignment Act of 

1990, as amended, codified at 10 U.S.C. $2687 note (the "BRAC Act"). Rather, plaintiff asserts 

that Secretary Rumsfeld has acted in excess of his statutory authority under the BRAC Act; that 

Secretary Rumsfeld has derogated rights granted by Congress to Governor Bredesen independent 

of the BRAC Act; and that Secretary Rumsfeld's action violates Article 1, $8 and Amend. I1 of 

the United States Constitution. 

Parties 

2. Plaintiff, Phil Bredesen, is the Governor of the State of Tennessee. Pursuant to 

the Constitution and laws of the State of Tennessee, plaintiff is the Commander in Chief of the 



military forces of the State of Tennessee, except for those persons who are actively in the service 

of the United States. 

3. Defendant Donald H. Rumsfeld is the Secretary of Defense of the United States. 

Pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of federal 

military bases in the United States to the Defense Base Closure and Realignment Commission. 

He is sued in his official capacity only. 

4. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission. He is sued in 

his official capacity only. 

5. Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehrnan, Jr.; James V. 

Hansen; James T. Hill; Lloyd W. Newton; Samuel K. Skinner; and Sue Ellen Turner have been 

named by the President of the United States to be members of the Defense Base Closure and 

Realignment Commission. They are sued in their official capacities only. 

6. The members of the Base Closure and Realignment Commission have interests 

which could be affected by the outcome of this litigation and are made defendants pursuant to 

Rule 19(a) of the Federal Rules of Civil Procedure. 

Jurisdiction and Venue 

7. This is a declaratory judgment action pursuant to 28 U.S.C. $$2201,2202, and 

Fed.R.Civ.P. 57, which involves the interpretation of provisions of the United States Constitution 

(art. 1, $8 and Amend. 11) and federal statutes (10 U.S.C. $2687 note; 10 U.S.C. $$18235(b)(l) 



and 18238; and 32 U.S.C. 5 104). This Court has jurisdiction pursuant to 28 U.S.C. 5 133 1 

h because it arises under the laws of the United States. 

8. Venue is proper in the Middle District of Tennessee by virtue of the fact that the 

Nashville International Airport Air Guard Station where the 1 18th Airlift Wing is based is in the 

Middle District of Tennessee and by virtue of the fact that the official residence of the Governor 

of the State of Tennessee is in the Middle District of Tennessee. 

Factual Background 

9. Pursuant to Sections 2903 and 2914 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Defense Base Closure and Realignment Commission is empowerecl 

to consider the recommendations of the Secretary of Defense and make recommendations to the 

President of the United States for the closure and realignment of military bases. 

10. Pursuant to Sections 2903 and 2904 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Secretary of Defense of the United States shall close the bases 

recommended for closure by the Commission and realign the bases recommended for 

realignment, unless the recommendation of the Defense Base Closure and Realignment 

Commission is rejected by the President of the United States or disapproved by a joint resolution 

of Congress. 

1 1. The purpose of the BRAC Act is to close or realign excess real estate and 

improvements that create an unnecessary drain on the resources of the Department of Defense. 



12. The BRAC Act creates criteria for use in identifying military installations for 

closure or realignment. Pursuant to Section 291 0, "realignment" is defined by the Act to include 

"any action which both reduces and relocates functions and civilian personnel positions but does 

not include a reduction in force resulting from workload adjustments, reduced personnel or 

funding levels, or skill imbalances." 

13. On May 13,2005, Defendant Rumsfeld recommended to the Base Closure and 

Reassignment Commission realignment of the Tennessee Air National Guard's 1 18th Airlift 

Wing and relocation of eight C130 aircraft to different Air National Guard Units based in 

Louisville, Kentucky and Peoria, Illinois. 

14. The 1 18th Airlift Wing is an operational flying National Guard Unit located 

entirely within the State of Tennessee at the Nashville International Airport Air Guard Station in 

Nashville, Tennessee. 

15. There are currently one thousand two hundred twenty-seven (1,227) military and 

civilian positions allotted to the 1 18th Airlift Wing. 

16. The 1 18th Airlift Wing personnel consists of sixty-five (65) Active Guard and 

Reserve personnel, two hundred twenty-six (226) military technicians, and nine hundred thirty- 

six (936) part-time guard members. Under the recommendation of Secretary Rumsfeld, seven 

hundred two (702) total personnel will be lost by the Tennessee Air National Guard consisting of 

nineteen (19) Active Guard and Reserve, one hundred seventy-two (172) military technicians, 

and five hundred eleven (5 1 1) traditional part-time guard positions. 

17. The realignment of the 1 18th Airlift Wing in Nashville will also deprive the State 

of the ability to Airlift civil support teams from Nashville to areas throughout the State which 



may be in danger from a chemical, nuclear, or biological accident or incident. Removal of these 

aircraft makes the State vulnerable in its ability to respond to a terrorist attack, and would 

severely affect Tennessee's Homeland Security. 

18. The seven hundred two (702) total personnel that would be lost under the BRAC 

recommendation include the Aero Med Squadron, AES, or Aero Medical Evacuation Squadron, 

the only deployable medical capability in the Tennessee Air National Guard. The AES would be 

relocated to Carswell Air Force Base in Texas. The relocation of the Aero Medical Evacuation 

Squadron would severely reduce Tennessee's Homeland Security response capabilities. 

19. The 1 18th Airlift Wing plays a key role in disaster and emergency response and 

recovery in Tennessee, particularly as it relates to planning for major disasters such as earthquake 

activity along the New Madrid Fault which runs through West Tennessee to include the city of 

Memphis. I C 
20. The Air National Guard Base in Nashville is central to five (5) FEMA regions and 

is a key element in the potential activation of the Emergency Management Assistance Compact 

entered into by all fifty states and ratified by Congress. 

21. During Operation Noble Eagle from September 11, 2001, until October 2002, the 

1 18th Airlift Wing was one of only three such units selected to support critical Quick Reaction 

Force (QRF) and Ready Reaction Force (RRF) missions, and was identified as a Weapons of 

Mass Destruction (WMD) first responder Airlift Support Wing. Relocating the 11 8th Airlift 

Wing would deprive the State of Tennessee of these critical Homeland Security functions. 

22. The one thousand two hundred twenty-six, (1,226) positions assigned to the 1 18th 

Airlift Wing constitute a well trained, mission ready state military force available to Governor 



Bredesen to perform State Active Duty Missions dealing with homeland security, natural 

disasters and other State missions. 

23. Realignment of the 1 18th Airlift Wing will deprive the Governor of nearly 

one-third of the total strength of the Tennessee Air National Guard and will reduce the strength 

of Tennessee military forces in the Middle Tennessee region. 

24. Deactivation of the 1 18th Airlift Wing in Nashville, Tennessee will deprive the 

Governor and the State of Tennessee of a key unit and joint base of operations possessing curreizt 

and future military capabilities to address homeland security missions in Tennessee and the 

southeastern United States. 

25. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of 

the BRAC Report to the BRAC Commission, an overwhelming majority of the 1 18th Airlift 

Wing was not and currently is not in active federal service. 

26. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the approval of Governor Bredesen or his authorized representatives to change the branch, 

organization or allotment of the 1 18th Airlift Wing. 

27. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the approval of Governor Bredesen or his authorized 

representatives to change the branch, organization or allotment of the 1 18th Airlift Wing. 

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the consent of Governor Bredesen or his authorized representatives to relocate or realign 

the 1 18th Airlift Wing. 



t 

29. At no time during the 2005 BRAC process did any authorized representative of 

h the Department of Defense request or obtain the consent of Governor Bredesen or his authorized 

representatives to relocate or realign the 1 18th Airlift Wing. 

30. If requested, Governor Bredesen would not give his approval to relocate, 

withdraw, deactivate, realign, or change the branch, organization or allotment of the 11 8th 

Airlift Wing. 

3 1 .  By letter dated August 5, 2005, Governor Bredesen wrote to Secretary Rumsfeld 

I stating that he did not consent to the deactivation, realignment, relocation, or withdrawal of the 

1 18th Airlift Wing. See Exhibit A. 

32. To date, neither Secretary Rumsfeld nor any authorized representative of the 

Department have responded to Governor Bredesen's letter dated August 5,2005. 

33. The Tennessee National Guard constitutes a portion of the reserve component of 

C4 
the armed forces of the United States. 

34. The Air National Guard base at the Nashville International Airport Air Guard 

Station is used for the administering and training of the air reserve component of the armed 

forces. 

35. The Office of the General Counsel for the Defense Base Closure and Realignrnenl 

Commission has issued a legal opinion questioning the legality of the recommendations of 

Secretary Rumsfeld regarding the closure and realignment of certain National Guard units, 

including the recommendations regarding the realignment of the 1 18th Airlift Wing. See Exhibit 

B. 



I 36. Pursuant to 32 U.S.C. §104(a) each State may fix the locations of the units and 

headquarters of its National Guard. 

37. Federal law prohibits defendant Rumsfeld from taking action to realign the 118th 

Airlift Wing without the consent of the Governor of the State of Tennessee. 

38. By virtue of defendant Rumsfeld's proposal to realign the 11 8th Airlift Wing 

without the consent of the Governor of the State of Tennessee an actual controversy exists 

between the parties. 

First Claim for Relief 

39. Plaintiff incorporates by reference and realleges paragraphs 1 through 38, 

inclusive, as though fully set forth herein. 

40. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to move aircraft from the Tennessee National Guard to a 

unit of the National Guard in another state. 

41. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to determine how a National Guard unit is equipped or 

organized. 

42. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to relocate, withdraw, disband or change the organization 

of the Tennessee Air National Guard. 

43. Pursuant to 28 U.S.C. g2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, under the authority of the BRAC Act, 



realign the 1 18th Airlift Wing. 

4dlm 44. Pursuant to 28 U.S.C. 92202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Second Claim for Relief 

45. Plaintiff incorporates by reference and realleges paragraphs 1 through 44, 

inclusive, as though fully set forth herein. 

46. Pursuant to 32 U.S.C. $104, no change in the branch, organization or allotment of 

a National Guard unit located entirely within a State may be made without the approval of that 

State's governor. 

47. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

48. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Third Claim for Relief 

49. Plaintiff incorporates by reference and realleges paragraphs 1 through 48, 

inclusive, as though fully set forth herein. 



50. Pursuant to 10 U.S.C. f j  18238, a unit of the Army National Guard or the Air 

f i  National Guard of the United States may not be relocated or withdrawn without the consent of 

the governor of the State in which the National Guard is located. 

I 5 1. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

52. Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Fourth Claim for Relief 

53. Plaintiff incorporates by reference and realleges paragraphs 1 through 52, 

inclusive, as though fully set forth herein. 

54. Pursuant to 10 U.S.C. 518235(b)(l), the Secretary of Defense may not permit any 

use or disposition of a facility for a reserve component of the armed forces that would interfere 

with the facilities' use for administering and training the reserve components of the armed forces. 

55. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld's proposed realignment of the 1 18th Airlift Wing 

would result in interference with the use of the Nashville International Airport Air Guard Station 

for the training and administering of reserve components of the armed forces and is barred by 10 

U.S.C. fj18235(b)(l). 

56. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 



protect and enforce the use of the Nashville International Airport Air Guard Station for the 

(4 training and administering of reserve components of the armed forces. 

Fifth Claim for Relief 

57. Plaintiff incorporates by reference and realleges paragraphs 1 through 56, 

inclusive, as though fully set forth herein. 

58. Under the provisions of the United States Constitution, authority over the military 

is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 98. The guarantee 

of the Second Amendment, regarding states' right to a well-regulated militia, was made for the 

purpose to assure the continuation and effectiveness of state militia. U.S.C.A. Const. Amend. II. 

59. Pursuant to 28  U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

(4 
Judgment declaring that Secretary Rumsfeld's recommendation to realign the 1 18th Airlift Wing 

violates Art. 1, $8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Tennessee National Guard, without the approval of Governor 

Bredesen. 

60. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 



WHEREFORE, plaintiff prays that this honorable Court grant the following relief 

A. Enter a declaratory judgment declaring the realignment of the 1 18th Airlift 

Wing as proposed by defendant Rumsfeld without the consent of the Governor of the State of 

Tennessee is prohibited by federal law; and 

B. Grant such other relief as is warranted in the circumstances. 

Respectfully submitted, 

Attorney General 
State of Tennessee 

DIANNE STAMEY D ~ ~ ~ C U S  (9654) 
Deputy Attorney General 
General Civil Division 
State of Tennessee 
P.O. Box 20207 
Nashville, TN 37202 
(6 15) 74 1-6420 



STATEOFTENNESSEE 

5 August 2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
The Pentagon 
1 155 Defense Pentagon 
Arlington, VA 20301 

Dear Secretary Rumsfeld: 

I thank you for your outstanding service to our country as the Secretary of Defense, and for this 
opportunity to provide input on behalf of the citizens of the State of Tennessee. I am concerned about the 
Air Force's recommendation to remove the C-130's from the Nashville 11 8th Airlift Wing (AW). I am also 
concerned with the errors and the methodology used by the Air Force to select the Nashville unit for 
realignment. See attached concerns. 

As the Governor of the State of Tennessee, I do not consent to the realignment of the 11 8Ih AW in 
Nashville. I agree with the Governors of many other states, the National Guard Association of the United 
States, and the BRAC General Counsel concerning the significant legal issues with the Air National Guard 
BRAC recommendations. It is my opinion the Air Force recommendation for the realignment of the 
Nashville unit and elimination of their flying Wing substantially deviate from the Congressional criteria used 
to evaluate military bases. 

In summary, the Volunteers of Tennessee stand ready to continue our long history of providing 
military men and women to defend our nation and way of life. The 1 18Ih Airlift Wing has outstanding 
facilities, a viable and relevant airlift mission, and this unit has answered the call of our nation for over 85 
years. The current C-130 mission will remain in high demand for many years to come. 

I respectively ask for a careful examination of the military value, cost details, and legal concerns of 
the recommendation to realign the Nashville unit and move its aircraft to other Air National Guard locations. 
Commissioner Bilbray has seen first hand the military vaiue of the base and strong support the surrounding 
area provides to the military. 

Phil Bredesen 

Attachment: Concerns for Realignment of the 1 18Ih Airlift Wing 

State f:apit!,l. Nashville, Tennessee 37243-000 1 
(6 15) 74 1-2001 

EXHIBIT A 



The Honorable Donald H. Rumsfeld 
5 August 2005 
Page 2 

cc: The Honorable Bill Frist 
The Honorable Lamar Alexander 
The Honorable William L. Jenkins 
The Honorable John J. Duncan, Jr. 
The Honorable Zack Wamp 
The Honorable Lincoln Davis 
The Honorable Jim Cooper 
The Honorable Bart Gordon 
The Honorable Marsha Blackburn 
The Honorable John S. Tanner 
The Honorable Harold E. Ford, Jr. 



BRAC Concerns for Realignment of the 1181h Airlift Wing, Nashville TN 

Below is a list of concerns that relate to the Air Force's recommendation to remove the 
C-130's from the Nashville 118th Airlift Wing (AW). This includes errors with Military Value data 
and flaws in the methodology used by the Air Force to select the Nashville unit for realignment: 

1. The 11 8" AW military value score has several errors in Military Value data collection and 
calculation. For example, the "Installation Pavement Quality" of the Nashville runways received 0 
(zero) points; however when properly calculated, the Nashville runways will receive the maximum 
of 5.98 points for this important item. Once corrected, this single item will substantially improve the 
Military Value ranking of the Nashville unit. This is only one example of the errors that have been 
formally submitted to the BRAC staff for correction of the Military Value score. 

2. It appears the Air Force used the BRAC process to rebalance ANG Aircraft among the states, 
i.e., states with more ANG units should absorb more aircraft losses. If the number of ANG units in 
a state is a BRAC consideration, then the DOD should try to re-balance the number of active duty 
bases among the states, or the number of total military among the states, or the number of reserve 
members in each state. Tennessee ranks very low in each of the above comparisons and is under 
represented with military assets. When you compare active duty personnel numbers in Tennessee 
to those in other states, Tennessee is ranked number 41 in the nation, with only 2,700 active duty 
members. Also, on a Total Military (Active Duty and Reserve) Per Capita basis, Tennessee is 
ranked number 37 in the nation. So how do you justify moving a highly trained and combat 
seasoned Flying Wing out of Tennessee to other states with a larger military presence? 

3. There are six C-130 ANG units with lower military value than Nashville that are keeping or 
gaining Aircraft. One of these lower military value locations will receive Nashville C-130's and will 
need $4.3M of Military Construction (MILCON) to beddown the additional aircraft and would need 
$34M of MILCON for this unit to robust to 16 C-130's. The Nashville unit previously operated 16 C- 
130's at this location for 14 years and stands ready to robust back to 12 or 16 aircraft at Zero Cost 
(As noted in the USAF BRAC data). Given the restrictions on MILCON funding and retraining cost, 
the realignment of the Nashville unit is not justified. 

4. If the realignment occurs, many of the unit's combat experienced and well-trained aircrews and 
maintenance staff will leave the military, because these members will not be able to leave their 
hometown and move to another base. This will have a negative impact on the Homeland Defense 
and state emergency response mission. The C-130 is a "best fit" for the above missions and to 
support Military First Responders. In addition to providing combat airlift support during recent wars 
(including the Iraq War), the Nashville unit has provided support for forest fires, storm damage, 
drug interdiction, medical rescue operations, and other FEMA region support. 

5. The 118a AW has very low cost and efficient facilities: the real property lease is one dollar until 
2045; most of their facilities are less than 5 years old and in outstanding condition (in fact the 118"' 
AW just received a Design Award from the Air Force for a $24M Aircraft Hangar Complex); and use 
of four Nashville runways cost the federal government only $36,00O/year. 



BRAC Concerns for Realignment of the 118th Airlift Wing, Nashville TN 
Page 2 

In summary, it appears the Air Force recommendation for the realignment of the Nashville unit and 
elimination of their flying Wing substantially deviate from the Congressional criteria used to 
evaluate military bases. These concerns have also been expressed by the Tennessee Air National 
Guards leadership during Commissioner Bilbray's June 05 visit, by members of our congressional 
delegation, by our Adjutant General, Gus Hargett, testimony to the Commission Regional Hearing 
in Atlanta, and others who have submitted formal input for the record. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 

. . . - Discassion of Legal and Policy Considerations Related to Certain Base Closure and 
- .  Realignment Recommendations 

Dan cowhigl 
Deputy General Counsel 

July 14,2005 

This memorandum describes legal and policy constraints on Defense Base 
. Closure and Realignment Commission (Commission) action regarding certain base 

closure and realignment recommendations. This paper will not describe the limits 
explicit in the Defense Base CIosure and Realignment Act of 1990, as amended (Base 
Closure A C ~ ) , ~  such as the final selection  riter ria,^ but rather will focus on other less 

(4 Major, Judge Advocate General's Corps, U.S. Amy. Major Cowhig is detailed to the Defense Base 
Closure and Realignment Commission under 5 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
Pub. L. No. 101-510, Div B; Title XXIX, Part A, 104 Stat. 1808 (Nov. 5,1990), as amended by Act of 

Dec. 5, 1991, Pub. L. No. 102-190, Div A, Title 111, Part D, 5 344(b)(l), 105 Stat 1345; Act of Dec. 5,  
1991, Pub. L. No. 102-190, Div B, TitleXXVIII, Part B, $4 2821(a)-(h)(l), 2825,2827(a)(l), (2), 105 Stat. 
1546, 1549, 1551; Act of Oct. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, (j 1054@), Div. 
B, Title XXVIU, Subtitle B, $5  2821(b), 2823,106 Stat. 2502,2607,2608; Act ofhlov. 30, 1993, Pub. L. 
No. 103-160, Div. B, Title ICYIX, Subtitle A, 54 2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908@), 
2918(c), Subtitle B, $5 2921@), (c), 2923,2926,2930(a), 107 Stat 191 1, 1914, 1916, 1918, 1921,1923, 
1928,1929,1930, 1932,1935; Act of Oct 5,1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, $5 
1070(b)(15), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, §(j 281 I, 28 12(b), 2813(c)(2), 2813(d)(2), 
2813(e)(2), 108 Stat 2857,2858,3053,3055,3056; Act of Oct 25, 1994, Pub. L. No. 103-421, 9 2(a)-(c). 
(f)(2), 108 Stat. 4346-4352,4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, §$ 
1502(d), 1504(a)(9), 1505(e)(l), Div. B, Title XXVIII, Subtitle C, $$2831@)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept. 23, 1996, Pub. L. No. 
1D4-201, Div. B, Title XXVIII,  Subtitle B, 19: 2812(b), 2813(b), 110 Stat. 2789; Act of Nov. 18, 1997, Pub. 
L. NO. 105-85, Div. A, Title X, Subtitle G, rj 1073(d)(4)(B), (C), 11 1 Stat. 1905; Act of Oct. 5,1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G,  8 1067(10), Div. C, Title XXVID, Subtitle C, 44 2821(a), 2822, 113 
Stat. 774, 853,856 Act of Oct 30,2000, Pub. L. No. 106-398, (j 1, 114 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, $ 1048(d)(2), DivB, Title XXVIII, Subtitle C, $ 2821(b), 
Title XXX, $9: 3001-3007,115 Stat 1227,1312, 1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
Title X, Subtitle F, 9 1062(f)(4), 1062(m)(1)-(3), Div. B, TitleXXVIZI, Subtitle B, Ej 2814(b), Subtitle I), 
g' 2854,116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. 108-136, Div A, Title W, 
Subtitle E, 4 655(b), Div. B, Title XXVIII, Subtitle A, 2805(d)(2), Subtitle C, 4 2821, 1 17 Stat. 1 523, 

EXHIBIT B 
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obvious constraints on Commission action4 This memorandum is not a product of 
deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY: as an illustration. The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C-13 OH aircraft of the 9 1 4h Airlift Wing (AFR) to the 3 1 4'h 
Airlift Wing, Little Rock Air Force Base, AR. The 914"'s headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 1 O~ Space Group ( A F R ~  at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distribute the eight KC-135R aircraft of 
the 107' Air Refueling Wing (ANG~) to the 10 1 Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 101 " 
will subsequently retire its eight KC-135E aircraft and no Air Force 
aircraft remain at ~ i a ~ a r a . *  

- - -- - 

1721, 1726; and Act of Oct. 28, 2004, Pub. L. No. 108-375, Div- A, Title X, Subtitle I, $ 1084(i), Div. B, 
Title XXVIII, Subtitle C, $6 2831-2834,118 Stat. 2064,2132. 

Base Closure Act fj 2913. 
' Although the Commission has requested the views of the Department of Defense POD) on these matters, 
as of this writing DoD has refused to provide their analysis to the Commission. See Letter fiom DoD 
Office of General Counsel (OGC) to Commission Chairman Principi (June 24,2005) (with email request 
for information (RFT)) (Enclosure 1) and Letter ifom DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with email RFI) (Enclosure 2). These documents are available in the electronic 
library on the Commission website, www.brac.~ov, filed as a clearinghouse question repIy under document 
control number (DCN) 3686. 
DEPT. OF DEFENSE, BASE CLOSURE AND REAUGNMENTREPORT, VOL I, PART 2 OF 2: DETAILED 

RECOMMENDATIONS, Air Force 33 (May 13,2005). This recommendation and the others cited in this paper 
are identified by the section and page number where they appear m the recommendations presented by the 
Secretary of Defense on May 13,2005. 
Air Force Reserve 

'A i r  National Guard 
The justification, payback, and other segments of AF 33 read: 

Justification: This recommendation disrn3utes C-130 force structure to Little Rock 
(17-airlift), a base with higher military value. These tmnsfers move C-130 force structure 
£tom the Air Force Reserve to the active duty - addressing a documented imbalance in 
the active/rcsuve manning mix for C-130s. Additionally, this recommendation 
dismhtes more capable KC-135R aircraft to Bangor (123), replacing the older, Icss 
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This recommendation, AF 33, includes elements common to many of the other 
Air Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

capable KC-135E aircraft Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of all costs and savings to the Department 
during the implementation period is a savings of $5.3M Annual recurring savings after 
implementation are $20.1M, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Lmpact on ~omrnunides: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006-201 1 period in the Buffalo-Niagara Falls, NY. 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of [Dm. OF 
DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL I, PART 1 OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the structure of the communities to support missions, 
forces, and personnel. There are no known community infrastructure impediments to 
implementation of all recommendations affecting the installations in this 
recommendation 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or tribal resources; land use constraints or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
recommendation There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs incIude $0.3M in costs for environnlental 
compliance and waste management. These costs were included in tbe payback 
calculation There are no anticipated impacts to the costs of environmental restoration 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed. mere are no known 
environmental impediments to the implementation of this recommendation. 

The payback figures are known to be incorrect, as they take the manpower costs associated with the 107' 
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD's 2005 SELECTION PROCESS AND RECOMMENDATIONS FORBASE CLOSURES AND 
REALIGNMENTS (GAO-05-785) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ ~ 3 r d ~  unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

= the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or tenitory to that of another 

The legal and policy considerations related to Commission action on each of these 
elements are discussed below. While severaI of these issues are unique to the 
recommendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC-135R aircraft . . . to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that wodd direct the relocation of individual aircraft to specific 
sites. 

9 These units have a dual status. Although often referred to as units of the "Air National Guard" or " h y  
National Guard," these units are only part of tbe National Guard when they are called into Federal s m c e .  
When sening in a state or territorial role, they form a part of the militia (or guard) of their own state or 
territory under the command of their own governors. When called into Federal service, the units form a 
part of the National Guard, a part of the b e d  Forces of the United States under the command of the 
President. 
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Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
recommendations Iike those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closm and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air Force. l o  

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief. Were operational circumstances to arise that required the redistribution of those 
aircraft, this conflict of authorities could delay or prevent appropriate action.I2 

Where an otherwise appropriate recommendation would require the Air Force to 
place certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

10 Faced with rapidly evolving capabilities, tbreats and missions, as well as a perceived budgetary shord?ll, 
the Air Force would also suffer greater operational impediments from statutory directions on the basing of 
specific airnames today than under the conditions that prevailed in the early 1990s. 
I I Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on which the President transmits the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might Iimit the life-span of such restrictions, the 
validity of this argument is questionable. Absent a later action by Congress or the President, or a future 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 
12 Although both 4 2904(c)(2) of tbe Base Closure Act and 10 USC 8 2687(c) permit the realignment or 
closure of a military installation regardless of the restrictions contained in each "if the President cert5es to 
the Congress that such closure or realignment must be implemented for reasons of national security or a 
military emergency," 10 USC $2687(c), this language does not relieve the armed forces h m  the statutory 
provisions that result &om the Base Closure Act process. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and PoIicy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

at specific locations. This could be accomplished in some instances by amending the 
recommendation to identzfy the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated air&ames. In 
instances where the recommendation would move a i r d  without any associated units, 
functions or substantial infrastructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit tbe 
Secretary of the Air Force to distribute the aircraft in accordance with the requirements of 
the ~ervice.'~ 

l3  For example, in AF 32, Cannon Air Force Basc, NM, the Air Force recommends 

Close Cannon Air Force Base, NM. Distriiute the 27' Fighter Wing's F-16s to 
the 1 15' Fighter Wing, Dane County Regional Airport, Truax Field Air Guard Station, 
WI (three aircraft); 114' Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150' Fighter Wing, Kirtland Air Force Base, NM (three aircraft); 1 13" Wing, 
Andrews Air Force Base, MD (nine aircraff); 57' Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 368& Wing at Bill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recommendation would stand-down the active component 27" Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force baclcup inventory. The 
language of this recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27' Fighter 
Wig's aircraft as directed by the Secretary of the Air Force, in accordance with hw." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the "distriiution" of 
a k h m e s  independent of any personnel or function exceeds the authority granted to the Commission in the 
Base Closure Act and, dependmg upon the other issues involved in the particular recommendation, may 
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes that 
do not require the authority of the Act and to effect changes in how a unit is equipped or organized. Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
future needs and missions. Further, if legal bars associated with aspects of recommendations impacting 
the Air National Guard are removed, for example, by obfaining the consent of the governor concerned, such 
an amendment could in some hstances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and hding where the distributions are otherwise consistent with law. This could occur 
where the Secretary of the Air Force associates infrastructure changes with those dism%utioas 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required only where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be ernployed7"'4 or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that in~tallation.'~ The Department of Defense may carry out the closure or 
realignment of a military installation that falls below these thresholds at w i I 1 . I 6  

The Department of Defense does require the authority of the Base Closure Act to 
carry out the recommendation to "close Niagara Falls Aii Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the following actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914'h's headquarters moves to Langley A r  Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC-1 35R aircraft . . . to . . . 
Bangor IntmationaI Airport Air Guard Station, ME. 

. . . retire . . . eight KC-135E aircraft . . .. 

The Department of Defense does not require the authority of the Act to move 
groups of eight or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recommendations include similar language directing the movement or retirement of small 

" 10 USC $ 2687(a)(2). 
l5 10 USC 2687(a)(3). 
'' By definition, the Base Closure Act does not apply to "closures and realignments to which section 2687 
of Title 10, United States Code, is not applicable, mcluding closures and realignments carried out for 
reasons of national security or a miIitary emergency referred to in subsection (c) of such section." Base 
Closure Act 5 2909(c)(2). 
17 Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircraft where 
that retirement is prohibited by law. See the discussion regarding the retirement of aircrafl whose 
retirement has been barred by statute, page 15. 
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numbers of aircrafl, often without moving the associated personnel.'8 Several of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

?he time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
law:' the Air Force could carry out these actions on its own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
1ega.I restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 

4- 
recommendations to rejection by the President or Congress or to a successful legal 
challenge in the courts.21 

For exgple,  AF 44, Nashville international Airport Air Guard Station, TN, calls for the movement of 
four C- 130Hs f?om Nashville, Tennessee to Peoria, Illinois, and four C-130Ws to Louisville, Kentucky, 
$&out moving the associated personnel 

For example, AF 34, Schenectady County Airport Ak Guard Station, NY, calk for the movement of four 
C-130 aircraft from Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base in&astructure changes; AF 38, Hector Intmational Airport Air Guard Station, 
ND, calls for the retirement of 15 F-16s with no job losses and no associated base infi-astrudure changes, 
and; AF 45, Ellington Air Guatd Station, TX, calls for the retirement of 15 F-16s with an estimated total 
loss of five jobs and no associated base infrastructl~re changes. 
m See in particular the discussions of the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in the organization of an 
Air National Guard unit, page 1 I, and; the retirement of aircraft whose retirement has been barred by 
statute, page 15. 

Although Congressional Research Senice recently concluded it is uniikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations would be 
limited to the closure or realignment of installations. The AvailabiIitv of Judicial Review Remrdine 
Militam Base Closures and Rcalimments, CRS Ordex Code IU32963, Watson, Ryan J. (June 24,2005). 
See the discussion of the use of the Base Closure Act to effect changes in how a unit is equipped, 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls beIow the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise conflict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation h m  the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation from the list.* 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C-130H aircraft of the 9 1 4 ~  Airlift Wing 
(AFR) to the 3 1 4 ~  Airlift Wing, Little Rock Air Force Base, AR. The 
9 14th'~ headquarters moves to Langley Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC- 135R aircraft of the I 0 7 ~  
Air Refueling Wing (ANG) to the 101" Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 101" will 
subsequently retire its eight KC-135E aircraft . . .. 

In the purpose section of AF 33, the Air Force explains 'these transfers move 
C-130 force structure from the Air Force Reserve to the active duty - addressing a 
documented imbalance in the activalreserve manning mixfor C-130s."~~ Many other Air 
Force recommendations include similar langua e directing the reorganization of flying 
units into Expeditionary Combat Support unitsg4 the transfer or retirement of specific 

22 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page I 1, to retire aircraft whose 
retirement has been barred by statute, page 15, and to W e r  aircraft &om a unit of the Air Guard of one 
state or territory to that of another, page 17. 
23 Emphasis added. 

See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 186' Air 
Reheling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Oreat Falls International Airport Air Guard Station, MT, recommending in 
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aircraft without movement of the associated p ~ n n d , 2 s  or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act "is to provide a fiir process that will result 
in the timely closure and realignment of military installations inside the United 
Under the Base Closure Acf "the term 'military installation7 means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased faci~ity."~' The purpose 
of the Act is to close or realign excess red estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base Closure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, ''the term 'realignmenty includes my action which 
both reduces and relocates functions and civilian personnel positions but does not include 
a reduction in force resultin >om workload a&ustments, reducedpersonneI or funding 5 levels, or skill irnbai~nces."~ A "realignment," under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped ox organized. Recommendations that serve primarily to transfer 
aircraft &om one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mix29 are outside the authority granted by the Act. The Commission 
must act to remove such provisions h m  its recommendations. 

effect that the 120m Fighter Wing of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 1 1 9'h Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit. 
25 See notes 18 and 19 above. 
26 Base Closure Act $290 I@) (emphasis added). 
n Base Closure Act $29 lO(4). This definition is identical to that codified at 10 USC 5 2687(e)(1). 
28 Base Closure Act, $29 lO(5) (emphasis added). This definition is identical to that codified at 10 USC 
8 2687(e)(3). 
29 For example, AF 39, Mansfield-Lahm Municipal Aisport Air Guard Station, OH, "addressing a 
documented imbalance in the active/Air National Gumd/Air Force Reserve manning mii  for C-130s" by 
closing "Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OX," distributing "the eight 
C-130H aircraft of the 179"' Airlift Wing (ANG) to the 9 0 8 ~  Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 3 14' Airlift Wing, Little Rock Air Face Base, AR (four aircraft)." Emphasis 
added. 
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The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 3 3, the Air Force proposes to "distribute the eight KC- 1 3 5R aircraft of the 
107" Air W e l i n g  Wing (ANG) to tbe 101" Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircraft remain at Niagara." The recommendation is silent as to the disposition of 
the 107~ Air Refbelin Wing of the New York Air Guard. The recommendation would % either disband the 107' , or change its organization &om that of a flying unit to a ground 
unit.30 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume a .  
expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 186& Air 
Refueling Wing's KC- 135R aircraft to the 1 2gth Air Refueling Wing 
(ANG), General MitcheIl Air Guard Station, WI (three aircraft); the 134& 
Air Refueling Wing (ANG), McGheeTyson Airport Air Guard Station, 
TN (three aircraft); and 101 st Air Refueling Wing (ANG), Bangor 
hternational Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircraft inventory. The 186th Air Refueling Wing's 
fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in  DON^' 21, Recommendation for Closure and Realignment Naval Air 
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport, 

If the intention is to disband the unit, additional legal issues are present. The end-strength of the Air 
National Guard is set by Congress Eliminating a reheling wing would alter the end-strength of the Air 
National Guard. 
31 Department of the Navy 
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Johnstown, PA, the Navy proposes to "close Naval Air Station Joint Reserve Base 
Willow Grove .. . deactivate the 11 Ith Fighter Wing (Air National Guard)." In AF 38, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 119~ 
Fighter Wing's F- 1 6s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates %e reduction in F- 
16 force structure and the need to align common versions of the F-I 6 at the same bases 
argued for realigning Hector to allow its aircraft to retire without aflying mksion 
ba~@ll.'"~ 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to carry out such actions. 

By statute, "each State or Territory and Puerto Rico may fix the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Cbef of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force the units of which when combined will form 
complete higher tactical units . . . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard actions.35 

Several rationaIes might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

32 Emphasis added. 
33 32 USC 4 104(a). 
" 32 USC 8 104(c). 
35 Memorandum, OEce of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: inquiry Response re: BI-0068 ("The Air Force has not received consent to the proposed 
realignments or closures h m  any Governors concerning realignment or closure of Air National Guard 
installations in their respective states.") (June 16,2005) (Enclosure 3). 
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recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, wodd themselves become a statute, the 
recommendations would supersede these earlier statutory limitations. This argument 
could be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission would merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these stat~tes.~' Each of these lines of reasoning wodd require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the National Guard as a savice that responds to both state 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of.. . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter38 without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~ o l u m b i a . " ~ ~  
It could be argued that this provision is limited by its language to the chapter in which it 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions related to base closures and reaIignments, Section 2687,* 
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base CIosure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutoryprovisions related to the real 
properly and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particuIar circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that ''unless the President consents . . . an organization of the National Guard whose 

36 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that "laws effective after December 31, 1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
37 It might even be asserted that the responsibility and authority of the Commission is limited to verifjmg 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act , so that the Commission bas no responsibility or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument wodd ignore the obligation of every agent of the 
Govenunent to ensure that he or she acts in accordance with the law. 
38 Chapter 1803, Facilities for Reserve Components, 10 USC 9 $ 1823 1 er seq. 
39 10 USC 9 18238. 
40 I0 USC 4 2687. 
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members have received compensation h r n  the United States as members of the National 
Guard may not be disbanded.'*' While it could be argued that if the President were to 
forward to Congress a report fiom the Commission that contained a recommendation that 
would effectively disband an "organization of the National Guard whose members have 
received compensation from the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
Closure Act , the President would be required to weigh the detrimental effects of setting 
aside the sum total of the base closure and realignment recommendations against 
acceding to the disbanding of a small number of National Guard organizations. Under 
those circumstances, consent could not reasonably be impIied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn from the text of the National Defense Act of 1916 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at a11 
timesB This traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrams 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of tbe 
powers granted to the Legislative and Executive branches of Federal ~overnmenf 43 they 

" 32 USC 0 104(f)(l). 
42 32 USC 102. 
43 See Pemich v. Deuarhnent of Defense, 496 U.S. 334 (1990); see generally Youstown Sheet & Tube 
Co. v. Sawver, 343 U.S. 579 (1952) (Steel Seizures). 
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also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~ o n s t i t u t i o n ~ ~  Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of wre Constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air National Guard unit, the Commission may 
not approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 
compensation from the United States as members of the National Guard, of the 
president 45 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

cllll'r In AF 33, the Air Force recommends that the 101 Air Refueling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 

44 See Steel Seizures; W. Winthrop, MILITARY LAW AND PRECEDENTS (2d e b  1920). The statutory 
protection of the ancient privileges and organization of various militia units i s  also an expression of the 
"natural law of war." See note 45, below. 
45 Another potential inhibiting factor is that certain militia units enjoy a statutory right to retention of their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8, 1792, which by the laws, customs, or usages of those States bas been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may be a part of the National Guard and entitled to aII 
the privileges thereof, and shall conform in all respects to the organization, discipline, 
and training to the National Guard in time of war: Provided further, That for pwposes of 
training and when on active duty in the service of the United States they may be assigned 
to bigher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, C h  1041,70A Stat. 633. Although this statute has relevance only 
to the miIitia of the 13 o r i d  states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recorecommendations enjoys this protection. 
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Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-setfled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force fiom retiring more than 12 KC-135E during FY 
2004.~~ Under the Ronald W. Reagan NDAA for FY 2005, "the Secretary of the Air 
Force may not retire any KC- 135E aircraft of the Air Force in fiscal year 2005.'" It 
appears likely that WAA 2006 will contain provisions prohibiting the retirement of not 
only KC- 135E, but aIso C- 130E and C-1  OH.^^ 

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also have statutory authority. Whether the direction to retire those aircraft 
contained in the statute resulting fi-om the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act wouId control is a matter of debate.49 Nonetheless, since the Base Closure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire aircraft in the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring certain 

'' National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, 8 134,117 Stat. 1392 (Nov. 23,2003). 
47 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. NO. 108-375, Div. 
A, Title I, Subtitle D, 9 13 1,118 Stat. 181 1 (Oct. 28,2004). 

See Senate 1043, 1 0 9 ~  Con.., A Bill to Authorize Appropriations for Fiscal Year 2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, 6 132 ("The Secretary of the Air Force may not 
retire any KC-135E aircraft of the Air Force in f~cal year 2006") and 5 135 ('The Secretary of the Air 
Force may not retire my C- 130EE-l tactical airlift aircraft of thc Air Force in fiscal year 2006.") (May 17, 
2005). 
49 See Congressional Research Service Memorandum, Base Realiment and Closure of National Guard 

Fofynn, Aaron M. (July 6,2005). 
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types of aircraft are deleted from the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Another 

In AF 3 3, the Air Force recommends: 

Also at Niagara, distribute the eight KC- 135R aircraft of the 107' 
Air Refueling Wing (ANG) to the 101 Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation would effectively transfer the entire compIement of aircraft 
from a unit of the New York Air Gwd, the 107* Air Refueling Wing, to a unit of the 
Maine Air Guard, the 10 1" Air Refueling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or territory to that of another.s0 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Act to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

so See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard "transfer four C-130H aircraft'' to the 1 8gh AirIift Wing of 
the Arkansas Air Guard, and; AF 44, Nashville International Airport Air Guard Station, TN, cans for the 
movement of four C-130Hs from Nashville, Tennessee to Peoria, Illhis, and four C-130Hs to Louisville, 
Kentucky. 
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Guard of a particular state or territory,5' the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

ConcJusion and Recommendation 

Each of the areas of concern discussed above 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to i~ansfa aircraft from a unit of the Air 
Guard of one state or territory to that of another 

presents a significant poIicy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantial deviation from the force-structure 
report or the final selection criteria set out in the Base Closure AC~.~ '  

Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired through congressional add (June 30,2005) 
(Enclosure 4). 
52 The final selection criteria are: 

(a) Final selection criteria The final criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

(b) Military value criteria. The military value criteria are as follows: 
(1) The current and future mission capabilities and the impact on operational 

readiness of the total force of the Department of Dcknse, including the impact on joint 
waxfighung, hzhbg, and readiness. 

(2) The availability and condition of land, facilities, and associated airspace 
(including mining areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 

(3) The ability to accommodate contingency, mobiIization, surge, and future total 
force requixments at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or reaIignment of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the dimtructure of both the existing and potential receiving 
communities to support forces, missions, and personnel. 

(4) The environmental impact, i n c l u d i  the impact of costs related to potential 
environmental restoratioq waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shalI give priority consideration to 
the military value criteria specified in subsection (b) in the making of recommendations 
for the closure or realignment of military installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment £tom the proposed closure or realignment of military 
installations shall take into account the effect of tbe proposed closure or realignment on 
the costs of any other activity of the Department of Defease or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

Q Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with the forcestructure plan and infmstructure 
inventory referred to in section 2912, in making recommendations for the closure or 
realignment of military insbllations inside the United States under this part in 2005. 

Base Closure Act, $2913. 
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the force-structure plan and the final selection criteria, or whether there is a substantial 
deviation fiom the force-structure plan or the final selection criteria. 

Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list. 

Author: Dan Cowhig, Deputy General ~ o r m s e l w  l ~ d e J  6 
Approved: David Hague, General Counsel 

lyJif 
4 Enclosures 
1. Letter fiom DoD Ofice of General Counsel (OGC) to Commission Chairman Principi 
(with email request for information (RFI)) (June 24,2005). 
2. Letter from DoD OGC to Commission Deputy General Counsel Cowhig (with email 
RFL) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: BI.0068 (June 16,2005). 
4. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BJ-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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IPu I'HE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE , - - - .  - - - 

DIVISION 

PHIL BREDESEN 1 
1 

1 
DONALD RUMSFIELD, ETAL ) 

) Judge EcholsBrown 

NOTICE OF SETTING OF INITIAL CASE NIANAGENIENT CONFERENCE 

Pursuant to Local Rule 1 I ,  effective January 1,2001, notice is hereby given that the initial case 
management confer.ence is scheduled before Magistrate Judge Brown, Courtroom 776, U.S . Courthouse, 
801 Broadway, Nashville, TN, at 10:OO AM on October 17,2005 

LEAD TRIAL COUNSEL FOR EACH PARTY who has been served and who has received this 
notice is required to attend the initial case management conference, unless otherwise ordered by the case 
management Judge Appearance by counsel at the initial case management conference will not be 
deemed to waive any defenses to personal ju~isdiction Counsel are advised to bring theis calendars 
with them to the conference f o ~  the purpose of' scheduling future dates Counsel for the filing party is 
also advised to notify the courtrookdeputy for the .~ud~ebefore  whom the conference is scheduled, if' 
none of the defendants has been served prior to the scheduled conference date n 

Pursuant to Local Rule 1 I(d), counsel for all parties shall, at the initiative of the plaintiffs 
counsel, confer p~iox to the initial case management conference as required by Fed R Civ P 26(f), to 
discuss the issues enumerated in Local Rule ll(d)(l)(b) and (c) and Local Rule 1 l(d)(2), and to 
dete~mine if any issues can be resolved by agreement subject to the Court's approval Pursuant to Local 
Rule 1 l(d)(l)b 2, counsel f o ~  all parties shall, at the initiative of plaintiffs counsel, prepare aproposed 
case management orde~ that encompasses the discovery plan required by Fed R Civ P 26(f), the 
pertinent issues listed in section (d)(l)c and section (d)(2), and any issues that can be resolved by 
agxeement The proposed case management order shall be filed with the Court THREE (3) 
business days before the initial case management conference. If' the pr,oposed order CANNOT 
be filed on time, PLAINTIFF'S COUNSEL is responsible for contacting the Magistrate Judge's 
office to reschedule the conference. FAILURE to obtain service on deftndants should be 
called to the Magistrate Judge's attention. FAILURE TO FILE THE PROPOSED ORDER 
WITHOUT CONTACTING THE MAGISTRATE JUDGE'S OFFICE CAN RESULT IN 
SANCTIONS. 

Effective December 1,2000, Fed R Civ P 26(a)(l) I egar ding required initial disclosures applies 

PURSUANT TO LOCAL RULE 1 l(d)(l), COUNSEL FOR THE PARTY FILING 
THIS LAWSUIT MUST SERVE A COPY OF THIS NOTICE ON THE OTRER 
PARTIES TO THIS LAWSUIT, ALONG WITH THE SUMMONS AND COMPLAINT 

WITH THE REQUEST FOR WAIVER OF SERVICE UNDER Fl3D.R.CIV.P. 4(d), 
WITH THE SERVICE COPY OF TIIE NOTICE OF REMOVAL. 

CLERK'S OFFICE 
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UNITED STATES DISTRICT COURT 
A MIDDLE District of  TENNESSEE 

PHIL BREDESEN, Governor of the State of 
Tennessee, 

SUMMONS IN A CIVIL ACTIOR 
v. 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States, et al. 

CASENUMBER: 6 1d ' ... .- 7J .& @ 

TO: (Narne and address of Defendant) 

JAMES T. HILL, Member 
Defense Base Closure & Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

DIANNE STAMEY DYCUS 
Deputy Attorney General 
Tennessee Attorney General's Office 
General Civil Division 
P.O. Box 20207 
Nashville, TN 37202 
Phone: (61 5) 741-6420 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. Ifyou fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

KEITH THRClCKY UHTOk 
AUG 1 8 2005 

K DATE 

(BY) DEPUTY CI E.-RK I 

SERVICE COPY 
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I RETURN OF SERVICE 

I Service of the Summons and complaint was made by me(') 1 DATE I 

I 

Check one box below to indicate appropriate method o f  service 

Served personally upon the defendant. Place where served: 

AME OF SERVER (PRINT) 

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein. 

TITLE 

Name of person with whom the summons and complaint were left: 

I3 Returned unexecuted: 

Other (specify): 

I STATEMENT OF SERVICE FEES I 

r -  p DECLARATION OF SERVER I 

TRAVEL 

I declare under penalty of perjury under the laws of the United States of America that the foregoing information 
contained in the Return of Service and Statement of Service Fees is true and correct. 

Executed on I 

SERVICES 

Address ufServer 

TOTAL 
$0.00 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

TO: ALL COUNSEL DATE: 0811 8/05 

FROM: CLERK OF COURT 

RE: PHIL BREDESEN V. DONALD H. RUMSFELD, ETAL 

CASE NO.: 3:05-0640 

NOTICE REGARDING CONSENT OF THE PARTLES 

Pursuant to 28 U.S.C. $ 636(c), as amended, and Rule 73(b) of the Federal Rules of Civil 
Procedure, this Court has designated the Magistrate Judges of this District to conduct any or all 
proceedings in civil cases, upon consent of the parties. The parties may consent to have this civ~l 
action tried on the merits before the Magistrate Judge, either as a bench trial or a jury trial. The 
parties may consent to have the Magistrate Judge enter final judgment in the case or may consent to 
have the Magistrate Judge decide specific matters in the case, such as dispositive motions. To 
exercise your right to consent in this case, all parties must consent in writing by signing the attached 
form. Under Rule 73(b), however, no party shall inform the District Court, the Magistrate Judge or 
the Clerk of any party's response, unless all parties consent. See generally Rules 72-76 of the 
Federal Rules of Civil Procedure. 

If all parties agree to the assignment of this case to the Magistrate Judge, an appeal, if any, 
shall be taken directly to the U. S. Court of Appeals as provided in 28 U.S.C. $636(c)(3) and Rule 
73(c). Further review may be taken to the U. S. Supreme Court by writ of certiorari. 

Some of the advantages of consenting to proceed before the Magistrate Judge are: (I) that 
it results in early and firm trial dates; (2) that it avoids any duplication in de novo review by the 
District Judge of the Orders or Reports and Recommendations of the Magistrate Judge who is 
assigned to the case; and (3) that it alleviates the increasing demands of criminal cases on the District 
Judges. 

The Court normally allows and encourages the parties to consent at any time during the 
pretrial proceedings, including immediately preceding the scheduled trial. 

DO NOT RETURN THE ATTACHED FORM UNLESS ALL PARTIES CONSENT 
TO PROCEED BEFORE THE MAGISTRATE JUDGE. 

,(nr 

casentc. f m  



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

DIVISION 

9 

Plaintiff 

3 

Defendant 

) 
) No. 
1 
) District Judge Echols 
1 
) Magistrate Judge Brown 

CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 5 636(c), Rule 73(b) of the Federal Rules of Civil Procedure, and Local 
Rule 301 of the Local Rules for Magistrate Proceedings, 

( ) All parties consent to have a United States Magistrate Judge conduct any and all further 
proceedings including the entry of judgment in this civil action OR all parties authorize the 
Magistrate Judge to decide the following matters: 

Any appeal shall be to the U. S. Court of Appeals as provided in 28 U.S.C. § 636(c)(3) and Rule 
73(c). 

SIGNATURES OF ALL COUNSEL OF RECORD AND ANY UNREPRESENTED PARTY AKE 
REOUIRED. 

Attorney for Plaintifuplaintiff Attorney for Defendantmefendant 

Attorney for PlaintiffIPlaintiff Attorney for DefendantIDefendant 

Attorney for PlaintiffIPlaintiff Attorney for DefendantIDefendant 

If necessary, attach an additional page with additional signatures of counsel or parties. 

DO NOT FILE THIS FORM UNLESS ALL PARTIES CONSENT TO PROCEED BEFORE TI-IE 
1114 MAGISTRATE JUDGE. 
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IN THE UNITED STATES DISTFUCT COURT * . - a +  ; ,; 

FOR THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 2 0 0 5 A U ~  18 13 1: 57 

PHIL BREDESEN, Governor of the ) 
State of Tennessee, 

1 
Plaintiff, 

$2$ ia ,:-:, 
\I. i+)*;-: .*;: ~ . , *.. , . 

) No. 
1 

DONALD H. RUMSFELD, Secretary of Defense ) 
of the United States; ANTHONY J. PRINCIPI, ) i'fwm Pp-> I!, 
Chairman of the Defense Base Closure and 1 
Realignment Commission; JAMES H. ) 
BILBRAY; PHILLIP E. COYLE; HAROLD W. ) 
GEHMAN, JR.; JAMES V. HANSEN; 1 
JAMES T. HILL; LLOYD W. NEWTON; 1 
SAMUEL K. SKINNER; and SUE ELLEN 1 
TURNER, members of the Defense Base 
Closure and Realignment Commission, ) 

1 
Defendants. 

- -- 

C O M P L A I N T  

Plaintiff, PHIL BREDESEN, in his official capacity as Governor of the State of 

Tennessee, by and through his attorney, Paul G. Summers, Attorney General of the State of 

Tennessee, submits the following complaint against the defendants, DONALD H. RUMSFELD, 

in his official capacity as Secretary of Defense of the United States; ANTHONY J. PF2INCIP1, in 

his official capacity as Chairman of the Defense Base Closure and Realignment Commission; 

JAMES H. BILBRAY; PHILLIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. 



1 HANSEN; JAMES T. HILL; LLOYD W. NEWTON; SAMUEL K. SKINNER; and SUE 

1114 ELLEN TURNER, in their official capacities as members of the Defense Base Closure and 

Realignment Commission, as follows: 

Nature of This Action 

1. This action arises out of the Department of Defense's ("the Department") attempt, 

unilaterally and without seeking or obtaining the approval of the Governor of the State of 

Tennessee, to realign the 1 18th Airlift Wing of the Tennessee Air National Guard stationed in 

Nashville, Tennessee. The Department's attempt to realign the 1 18th Airlift Wing without first 

obtaining Governor Bredesen's approval violates federal law, which expressly grants rights to the 

State of Tennessee and its Governor, as commander-in-chief of the Tennessee National Guard. 

While this action arises in the context of the 2005 Base Realignment and Closing process, 

4 -  
plaintiff does not challenge the validity of the Defense Base Closure and Realignment Act of 

1990, as amended, codified at 10 U.S.C. $2687 note (the "BRAC Act"). Rather, plaintiff asserts 

that Secretary Rumsfeld has acted in excess of his statutory authority under the BRAC Act; that 

Secretary Rumsfeld has derogated rights granted by Congress to Governor Bredesen independent 

of the BRAC Act; and that Secretary Rumsfeld7s action violates Article 1, 58 and Amend. I1 of 

the United States Constitution. 

Parties 

2. Plaintiff, Phil Bredesen, is the Governor of the State of Tennessee. Pursuant to 

the Constitution and laws of the State of Tennessee, plaintiff is the Commander in Chief of the 



military forces of the State of Tennessee, except for those persons who are actively in the service 

of the United States. 

3. Defendant Donald H. Rumsfeld is the Secretary of Defense of the United States. 

Pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of federal 

military bases in the United States to the Defense Base Closure and Realignment Commission. 

He is sued in his official capacity only. 

4. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission. He is sued in 

his official capacity only. 

5. Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehman, Jr.; James V. 

Ir, 
Hansen; James T. Hill; Lloyd W. Newton; Samuel K. Skinner; and Sue Ellen Turner have been 

named by the President of the United States to be members of the Defense Base Closure and 

Realignment Commission. They are sued in their official capacities only. 

6. The members of the Base Closure and Realignment Commission have interests 

which could be affected by the outcome of this litigation and are made defendants pursuant to 

Rule 19(a) of the Federal Rules of Civil Procedure. 

Jurisdiction and Venue 

7. This is a declaratory judgment action pursuant to 28 U.S.C. 552201,2202, and 

Fed.R.Civ.P. 57, which involves the interpretation of provisions of the United States Constitution 

(art. 1, $8 and Amend. 11) and federal statutes (10 U.S.C. $2687 note; 10 U.S.C. §518235(b)(l) 



l and 18238; and 32 U.S.C. $104). This Court has jurisdiction pursuant to 28 U.S.C. $133 1 

because it arises under the laws of the United States. 

8. Venue is proper in the Middle District of Tennessee by virtue of the fact that the 

Nashville International Airport Air Guard Station where the 1 18th Airlift Wing is based is in the 

Middle District of Tennessee and by virtue of the fact that the official residence of the Governor 

of the State of Tennessee is in the Middle District of Tennessee. 

9. Pursuant to Sections 2903 and 2914 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Defense Base Closure and Realignment Commission is empowered 

to consider the recommendations of the Secretary of Defense and make recommendations to the 

m President of the United States for the closure and realignment of military bases. 

10. Pursuant to Sections 2903 and 2904 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Secretary of Defense of the United States shall close the bases 

recommended for closure by the Commission and realign the bases recommended for 

realignment, unless the recommendation of the Defense Base Closure and Realignment 

Commission is rejected by the President of the United States or disapproved by a joint resolution 

of Congress. 

11. The purpose of the BRAC Act is to close or realign excess real estate and 

improvements that create an unnecessary drain on the resources of the Department of Defense. 



12. The BRAC Act creates criteria for use in identifying military installations for 

closure or realignment. Pursuant to Section 2910, "realignment" is defined by the Act to include 

"any action which both reduces and relocates functions and civilian personnel positions but does 

not include a reduction in force resulting from workload adjustments, reduced personnel or 

funding levels, or skill imbalances." 

13. On May 13,2005, Defendant Rumsfeld recommended to the Base Closure and 

Reassignment Commission realignment of the Tennessee Air National Guard's 1 18th Airlift 

Wing and relocation of eight C130 aircraft to different Air National Guard Units based in 

Louisville, Kentucky and Peoria, Illinois. 

14. The 1 18th Airlift Wing is an operational flying National Guard Unit located 

entirely within the State of Tennessee at the Nashville International Airport Air Guard Station in 

Nashville, Tennessee. 
h 

15. There are currently one thousand two hundred twenty-seven (1,227) military and 

civilian positions allotted to the 1 18th Airlift Wing. 

16. The 1 18th Airlift Wing personnel consists of sixty-five (65) Active Guard and 

Reserve personnel, two hundred twenty-six (226) military technicians, and nine hundred thirty- 

six (936) part-time guard members. Under the recommendation of Secretary Rumsfeld, seven 

hundred two (702) total personnel will be lost by the Tennessee Air National Guard consisting of 

nineteen (1 9) Active Guard and Reserve, one hundred seventy-two (1 72) military technicians, 

and five hundred eleven (5 1 1) traditional part-time guard positions. 

17. The realignment of the 1 18th Airlift Wing in Nashville will also deprive the State 

of the ability to Airlift civil support teams from Nashville to areas throughout the State which 



may be in danger from a chemical, nuclear, or biological accident or incident. Removal of these 

aircraft makes the State vulnerable in its ability to respond to a terrorist attack, and would 

severely affect Tennessee's Homeland Security. 

18. The seven hundred two (702) total personnel that would be lost under the BRAC 

recommendation include the Aero Med Squadron, AES, or Aero Medical Evacuation Squadron, 

the only deployable medical capability in the Tennessee Air National Guard. The AES would be 

relocated to Carswell Air Force Base in Texas. The relocation of the Aero Medical Evacuation 

Squadron would severely reduce Tennessee's Homeland Security response capabilities. 

19. The 1 18th Airlift Wing plays a key role in disaster and emergency response and 

recovery in Tennessee, particularly as it relates to planning for major disasters such as earthquake 

activity along the New Madrid Fault which runs through West Tennessee to include the city of 

In 
Memphis. 

20. The Air National Guard Base in Nashville is central to five ( 5 )  FEMA regions and 

is a key element in the potential activation of the Emergency Management Assistance Compact 

entered into by all fifty states and ratified by Congress. 

2 1. During Operation Noble Eagle from September 1 1,2001, until October 2002, the 

1 18th Airlift Wing was one of only three such units selected to support critical Quick Reaction 

Force (QRF) and Ready Reaction Force (RRF) missions, and was identified as a Weapons of 

Mass Destruction (WMD) first responder Airlift Support Wing. Relocating the 1 18th Airlift 

Wing would deprive the State of Tennessee of these critical Homeland Security functions. 

22. The one thousand two hundred twenty-six, (1,226) positions assigned to the 1 18th 

Airlift Wing constitute a well trained, mission ready state military force available to Governor 



Bredesen to perform State Active Duty Missions dealing with homeland security, natural 

disasters and other State missions. 

23. Realignment of the 1 18th Airlift Wing will deprive the Governor of nearly 

one-third of the total strength of the Tennessee Air National Guard and will reduce the strength 

of Tennessee military forces in the Middle Tennessee region. 

24. Deactivation of the 11 8th Airlift Wing in Nashville, Tennessee will deprive the 

Governor and the State of Tennessee of a key unit and joint base of operations possessing current 

and future military capabilities to address homeland security missions in Tennessee and the 

southeastern United States. 

25. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of 

the BRAC Report to the BRAC Commission, an overwhelming majority of the 1 18th Airlift 

Wing was not and currently is not in active federal service. 

26. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the approval of Governor Bredesen or his authorized representatives to change the branch, 

organization or allotment of the 1 18th Airlift Wing. 

27. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the approval of Governor Bredesen or his authorized 

representatives to change the branch, organization or allotment of the 11 8th Airlift Wing. 

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the consent of Governor Bredesen or his authorized representatives to relocate or realign 

the 1 18th Airlift Wing. 



29. At no time during the 2005 BRAC process did any authorized representative of 

the Department of Defense request or obtain the consent of Governor Bredesen or his authorized 

representatives to relocate or realign the 1 18th Airlift Wing. 

30. If requested, Governor Bredesen would not give his approval to relocate, 

withdraw, deactivate, realign, or change the branch, organization or allotment of the 1 18th 

Airlift Wing. 

31. By letter dated August 5,2005, Governor Bredesen wrote to Secretary Rumsfeld 

stating that he did not consent to the deactivation, realignment, relocation, or withdrawal of the 

11 8th Airlift Wing. See Exhibit A. 

32. To date, neither Secretary Rumsfeld nor any authorized representative of the 

Department have responded to Governor Bredesen's letter dated August 5, 2005. 

33. The Tennessee National Guard constitutes a portion of the reserve component of 

the armed forces of the United States. 

34. The Air National Guard base at the Nashville International Airport Air Guard 

Station is used for the administering and training of the air reserve component of the armed 

forces. 

35. The Office of the General Counsel for the Defense Base Closure and Realignment 

Commission has issued a legal opinion questioning the legality of the recommendations of 

Secretary Rumsfeld regarding the closure and realignment of certain National Guard units, 

including the recommendations regarding the realignment of the 1 18th Airlift Wing. See Exhibit 

B. 



I 36. Pursuant to 32 U.S.C. §104(a) each State may fix the locations of the units and 

14 headquarters of its National Guard. 

37. Federal law prohibits defendant Rumsfeld from taking action to realign the 1 18th 

Airlift Wing without the consent of the Governor of the State of Tennessee. 

38. By virtue of defendant Rumsfeld's proposal to realign the 118th Airlift Wing 

without the consent of the Governor of the State of Tennessee an actual controversy exists 

between the parties. 

First Claim for Relief 

39. Plaintiff incorporates by reference and realleges paragraphs 1 through 38, 

I inclusive, as though fully set forth herein. 

F4 
40. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to move aircraft from the Tennessee National Guard to a 

unit of the National Guard in another state. 

41. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to determine how a National Guard unit is equipped or 

organized. 

42. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to relocate, withdraw, disband or change the organization 

of the Tennessee Air National Guard. 

43. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, under the authority of the BRAC Act, 



realign the 1 18th Airlift Wing. 

dn 44. Pursuant to 28 U.S.C. $2202, plaintiff requests such M h e r  relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Second Claim for Relief 

45. Plaintiff incorporates by reference and realleges paragraphs 1 through 44, 

inclusive, as though fully set forth herein. 

46. Pursuant to 32 U.S.C. 5104, no change in the branch, organization or allotment of 

a National Guard unit located entirely within a State may be made without the approval of that 

State's governor. 

47. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

48. Pursuant to 28 U.S.C. 52202, plaintiff requests such hrther relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Third Claim for Relief 

49. Plaintiff incorporates by reference and realleges paragraphs 1 through 48, 

inclusive, as though fully set forth herein. 



50. Pursuant to 10 U.S.C. $1 8238, a unit of the Army National Guard or the Air 

National Guard of the United States may not be relocated or withdrawn without the consent of 

the governor of the State in which the National Guard is located. 

51. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

52. Pursuant to 28 U.S.C. 92202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Fourth Claim for Relief 

53. Plaintiff incorporates by reference and realleges paragraphs 1 through 52, 

I inclusive, as though fully set forth herein. 

54. Pursuant to 10 U.S.C. $ 18235(b)(l), the Secretary of Defense may not permit an}. 

use or disposition of a facility for a reserve component of the armed forces that would interfere 

with the facilities' use for administering and training the reserve components of the amled forces. 

55. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld's proposed realignment of the 1 18th Airlift Wing 

would result in interference with the use of the Nashville International Airport Air Guard Station 

for the training and administering of reserve components of the armed forces and is barred by 10 

U.S.C. $1 8235(b)(l). 

56. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 



protect and enforce the use of the Nashville International Airport Air Guard Station for the 

training and administering of reserve components of the armed forces. 

Fifth Claim for Relief 

57. Plaintiff incorporates by reference and realleges paragraphs 1 through 56, 

inclusive, as though fully set forth herein. 

58. Under the provisions of the United States Constitution, authority over the military 

is divided between the federal and state governments. U.S.C.A. Const. Art. 1, $8. The guarantee 

of the Second Amendment, regarding states' right to a well-regulated militia, was made for the 

purpose to assure the continuation and effectiveness of state militia. U.S.C.A. Const. Amend. 11. 

59. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

h 
Judgment declaring that Secretary Rumsfeld's recommendation to realign the 118th Airlift Wing 

violates Art. 1, 58 and Amendment II of the United States Constitution by interfering with the 

maintenance and training of the Tennessee National Guard, without the approval of Governor 

Bredesen. 

60. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 



WHEREFORE, plaintiff prays that this honorable Court grant the following relief: 

A. Enter a declaratory judgment declaring the realignment of the 1 18th Airlift 

Wing as proposqd by defendant Rumsfeld without the consent of the Governor of the State of 

Tennessee is prohibited by federal law; and 

B. Grant such other relief as is warranted in the circumstances. 

Respectfully submitted, 

s PAUL G. SUMMERS(6285) 

Attorney General 
State of Tennessee 

DIANNE STAMEY D ~ C U S  ($654) 
Deputy Attorney General 
General Civil Division 
State of Tennessee 
P.O. Box 20207 
Nashville, TN 37202 
(6 15) 74 1-6420 



STATE OF TENNESSEE 

m PHIL BREDESEN 
GOVERNOR 

5 August 2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
The Pentagon 
1 155 Defense Pentagon 
Arlington, VA 20301 

Dear Secretary Rumsfeld: 

I thank you for your outstanding service to our country as the Secretary of Defense, and for this 
opportunity to provide input on behalf of the citizens of the State of Tennessee. I am concerned about the 
Air Force's recommendation to remove the C-130's from the Nashville 118" Airlift Wing (AW). I am also 
concerned with the errors and the methodology used by the Air Force to select the Nashville unit for 
realignment. See attached concerns. 

As the Governor of the State of Tennessee, I do not consent to the realignment of the 11 8" AW in 
Nashville. I agree with the Governors of many other states, the National Guard Association of the United 
States, and the BRAC General Counsel concerning the significant legal issues with the Air National Guard 
BRAC recommendations. It is my opinion the Air Force recommendation for the realignment of the 
Nashville unit and elimination of their flying Wing substantially deviate from the Congressional criteria used 
to evaluate military bases. 

In summary, the Volunteers of Tennessee stand ready to continue our long history of providing 
military men and women to defend our nation and way of life. The 1 18Ih Airlift Wing has outstanding 
facilities, a viable and relevant airlift mission, and this unit has answered the call of our nation for over 85 
years. The current C-130 mission will remain in high demand for many years to come. 

I respectively ask for a careful examination of the military value, cost details, and legal concerns of 
the recommendation to realign the Nashville unit and move its aircraft to other Air National Guard locations. 
Commissioner Bilbray has seen first hand the military value of the base and strong support the surrounding 
area provides to the military. 

Phil Bredesen 

Attachment: Concerns for Realignment of the 1 lafh Airlift Wing 

State C:apicrtl. Nashville, Tennessee 37243-900 1 

(6 15) 74 1-2001 

EXHIBIT A 



The Honorable Donald H. Rumsfeld 
5 August 2005 
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cc: The Honorable Bill Frist 
The Honorable Lamar Alexander 
The Honorable William L. Jenkins 
The Honorable John J. Duncan, Jr 
The Honorable Zack Warnp 
The Honorable Lincoln Davis 
The Honorable Jim Cooper 
The Honorable Barl Gordon 
The Honorable Marsha Blackburn 
The Honorable John S. Tanner 
The Honorable Harold E. Ford, Jr. 



BRAC Concerns for Realignment of the 11 8th Airlift Wing, Nashville TN 

Below is a list of concerns that relate to the Air Force's recommendation to remove the 
C-130's from the Nashville 118" Airlift Wing (AW). This includes errors with Military Value data 
and flaws in the methodology used by the Air Force to select the Nashville unit for realignment: 

1. The 11 8b AW military value score has several errors in Military Value data collection and 
calculation. For example, the "Installation Pavement Quality" of the Nashville runways received 0 
(zero) points; however when properly calculated, the Nashville runways will receive the maximum 
of 5.98 points for this important item. Once corrected, this single item will substantially improve the 
Military Value ranking of the Nashville unit. This is only one example of the errors that have been 
formally submitted to the BRAC staff for correction of the Military Value score. 

2. It appears the Air Force used the BRAC process to rebalance ANG Aircraft among the states, 
i.e., states with more ANG units should absorb more aircraft losses. If the number of ANG units in 
a state is a BRAC consideration, then the DOD should try to re-balance the number of active duty 
bases among the states, or the number of total military among the states, or the number of reserve 
members in each state. Tennessee ranks very low in each of the above comparisons and is under 
represented with military assets. When you compare active duty personnel numbers in Tennessee 
to those in other states, Tennessee is ranked number 41 in the nation, with only 2,700 active duty 
members. Also, on a Total Military (Active Duty and Reserve) Per Capita basis, Tennessee is 
ranked number 37 in the nation. So how do you justify moving a highly trained and combat 
seasoned Flying Wing out of Tennessee to other states with a larger military presence? 

3. There are six C-130 ANG units with lower military value than Nashville that are keeping or 
gaining Aircraft. One of these lower military value locations will receive Nashville C-130's and will 
need $4.3M of Military Construction (MILCON) to beddown the additional aircraft and would need 
$34M of MILCON for this unit to robust to 16 C-130's. The Nashville unit previously operated 16 C- 
130's at this location for 14 years and stands ready to robust back to 12 or 16 aircraft at Zero Cost 
(As noted in the USAF BRAC data). Given the restrictions on MILCON funding and retraining cost, 
the realignment of the Nashville unit is not justified. 

4. If the realignment occurs, many of the unit's combat experienced and well-trained aircrews and 
maintenance staff will leave the military, because these members will not be able to leave their 
hometown and move to another base. This will have a negative impact on the Homeland Defense 
and state emergency response mission. The C-130 is a "best fit" for the above missions and to 
support Military First Responders. In addition to providing combat airlift support during recent wars 
(including the Iraq War), the Nashville unit has provided support for forest fires, storm damage, 
drug interdiction, medical rescue operations, and other FEMA region support. 

5. The 118ul AW has very low cost and efficient facilities: the real property lease is one dollar until 
2045; most of their facilities are less than 5 years old and in outstanding condition (in fact the 1 18m 
AW just received a Design Award from the Air Force for a $24M Aircraft Hangar Complex); and use 
of four Nashville runways cost the federal government only $36,00O/year. 



BRAC Concerns for Realignment of the 11 8th Airlift Wing, Nashville TN 
Page 2 

In summary, it appears the Air Force recommendation for the realignment of the Nashville unit and 
elimination of their flying Wing substantially deviate from the Congressional criteria used to 
evaluate military bases. These concerns have also been expressed by the Tennessee Air National 
Guards leadership during Commissioner Bilbray's June 05 visit, by members of our congressional 
delegation, by our Adjutant General, Gus Hargett, testimony to the Commission Regional Hearing 
in Atlanta, and others who have submitted formal input for the record. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 

Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

Dan cowhigl 
Deputy Genera1 Counsel 

July 14,2005 

This memorandum describes legal and policy constraints on Defense Base 
Closure and Realignment Commission (Commission) action regarding certain base 
closure and realignment recommendations. This paper will not describe the limits 
explicit in the Defense Base Closure and Realignment Act of 1990, a s  amended (Base 
Closure AC~),* such as the final selection  riter ria,^ but rather will focus on other less 

I Major, Judge Advocate General's Corps, U.S. Army. Major Cowhig is detailed to the Defense Base 
Closure and Realignment commission under 5 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
2 Pub. L. No. 101-510, Div B, Title XXIX, Part A, 104 Stat 1808 (Nov. 5,1990), as amended by Act of 
Dec. 5, 1991, Pub. L. No. 102- 190, Div A, Title 111, Part D, 9 344(b)(l), 105 Stat. 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, Div B, Title X x w I ,  Part B, $4 2821(a)-@)(I), 2825,2827(a)(l), (2), 105 Stat. 
1546, 1549, 155 1; Act of Ocr. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, § 1054(b), Div. 
B, Title XXV?II, Subtitle B, $$2821@), 2823,106 Stat 2502,2607,2608; Act ofNov. 30,1993, Pub. L. 
NO. 103-160, Div. B, Title XXIX, Subtitle A, $8 2902(b), 2903(b), 2904(b), 2905(b), 2907(h), 2908@), 
291 8(c), Subtitle B, $9 2921@), (c), 2923,2926,2930(a), 107 Stat 191 1,1914,1916, 1918,1921,1923, 
1928,1929,1930,1932,1935; Act of Oct. 5,1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, $9 
I070(b)(15), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, §$2811,28 12(b), 2813(c)(2), 2813(d)(2), 
2813(e)(2), 108 Stat 2857,2858,3053,3055,3056; Act of Oct. 25, 1994, Pub. L. No. 103-121,$ 2(a)-(c), 
(f)(2), 108 Stat. 4346-4352,4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, $5 
1502(d), 1504(a)(9), 1505(e)(l), Div. B, Title XXVIII, Subtitle C, $8 2831@)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept. 23,1996, Pub. L. No. 
104-201, Div. B, Title XXVIII, Subtitle B, 89; 2812(b), 2813(b), 110 Stat. 2789; Act ofNov. 18, 1997, Pub. 
L. NO. 105-85, Div. A, Title X, Subtitle G, 9 1073(d)(4)(B), (C), 11 1 Stat. 1905; Act of Oct. 5, 1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G,  $ 1067(10), Div. C, Title XXVIII, Subtitle C, $8 2821(a), 2822, 113 
Stat. 774, 853,856; Act of Oct 30,2000, Pub. L. No. 106-398,g 1, 114 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, 8 laQ8(d)(2), Div B, Title XXVIII, Subtitle C, $ 2821@), 
Title XXX, $S:  3001-3007,115 Stat 1227,1312,1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
Title X, Subtitle F, 9 1062(0(4), I062(m)(l)-(3), Div. B, Title XXVIII, Subtitle B, 6 2814(b), Subtitle D, 
$ 2854,116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. 108-136, Div A, Title W, 
Subtitle E, $ 655(b), Div. B, Title XXVIII, Subtitle A, $2805(d)(2), Subtitle C, Q 2821, 117 Stat. 1523, 

EXHIBIT R 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

obvious constraints on Commission action4 This memorandum is not a product of 
deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY,' as an illustration. The text of AF 33 follows: 

CIose Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 1 3 OH aircraft of the 9 1 4 ~  Airlift Wing (AFR) to the 3 14& 
Airlift Wing, Little Rock Air Force Base, AR. The 914"'s headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 1 Space Group (AFR~ at Schriever Air Force 
Base, COY and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distribute the eight KC-135R aircraft of 
the 107' Air Refueling Wing (ANG~) to the 101" Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 101 '' 
will subsequentIy retire its eight KC-135E aircraft and no Air Force 
aircraft remain at ~ i a ~ a r a *  

- - - - - - - 

1721,1726; and Act of Oct. 28,2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle I, S; 1084(i), Div. B, 
Title XXVIII, Subtitle C, 9;§ 2831-2834, 118 Stat. 2064,2132. 

Base Closure Act $2913. 
Although the Commission has requested the views of the Department of Defense (DoD) on these matters, 

as of this writing DoD has refused to provide their analysis to the Commission. See Letter fiom DoD 
Office of General Counsel (OGC) to Commission Chairman Principi (June 24,2005) (with email request 
for information (RFK)) (Enclosure 1) and Letter f?om DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with email RFX) @ncIosure 2). These documents are available in the elecmnic 
library on the Commission website, www.brac.eov, filed as a clearinghouse question reply under document 
control number @CN) 3686. 
5 DEPT. OF DEFENSE, BASE CLOSURE AND REAUGNMENT REPORT, VOL I, PART 2 OF 2: D ~ A I L E D  
RECOMMENDATIONS, Air Force 33 (May 13,2005). This recommendation and the others cited jn this paper 
are identified by the section and page number where they appear in the recommendations presented by the 
Secretary of Defense on May 13,2005. 
Air Force Reserve 
Air National Guard 
The justification, payback, and other segments of AF 33 read: 

Jusmeation: This recommendation dism%utes C-130 force structure to Little Rock 
(1 7-airlift), a base with higher military value. These transfers move C-130 force structure 
from the Air Force Resente to the active duty - addressing a documented imbalance in 
the active/rcserve manning mix for C-130s. Additionally, this recommendation 
dismhtes more capable KC-135R aircraft to Bangor (123), replacing the oider, less 
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This recommendation, AF 33, includes elements common to many of the other 
Air Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

- -- 

capable KC-135E aircraft Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of all costs and savings to the Department 
during the implementation period is a savings of $5.3M. A ~ u a l  reaming savings affer 
implementation are $20.1M, with a payback period expected in two years. The net 
present d u e  of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006201 1 period in the Buffalo-Niagara Falls, W. 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic &act of all recommended actions on this 
economic region of influence was considered and is at Appendix B of pm. OF 
DEFENSE, BASE CLOSURE AND REALIGNMEKT REPORT, VOL 1, PART 1 OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community amiutes indicates no 
issues regarding the ability of the inirastructure of the communities to support mssions, 
forces, and personoel. There are no known community infrastructure impediments to 
implementation of aU recommendations affecting the installations in this 
recommendation 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or tribal resources; land use constraints or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
recommendaiion. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs include $0.3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation. There are no anticipated impacts to the costs of environmental restoration. 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed. There are no known 
environmental impediments to the implementation of this recommendation. 

The payback figures are known to be incorrect, as they take the manpower costs associated with the 107~ 
Air Refueling Wing. a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD'S 2005 SELECTION PROCESS ANDRECOMMENDATIONS FORBASE CLOSURES AND 
REALIGNMENTS (GAO-05-7 85) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ u a r d ~  unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

= the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or tenitory to that of another 

The legal and policy considerations related to Commission action on each of these 

rA elements are discussed below. While several of these issues are unique to the 
recommendations impacting units of the Air National Guard, severdl of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC-135R aircraft . . . to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
aIso include language that wouId direct the relocation of individual aircraft to specific 
sites. 

These units have a dual status. Although often referred to as units of the "Air National Guard" or " A m y  
Nafronal Guard," these units are only part of the National Guard when they are called into Federal s r m c e .  
When serving in a state or tenitorial role, they form a part of the militia (or guard) of their own state or 
territory under the command of heir own governors. When called into Federal service, fhe units form a 
part of the National Guard, a part of the Armed Forces of the United States under the command of the 
President. 
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Assuming that the h 1  recammefldations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~orce.'' 

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Ad combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief. Were operational circumstances to arise that required the redistribution of those 
aircraft, this conflict of authorities could delay or prevent appropriate action.I2 

Where an otherwise appropriate recommendation would require the Air Force to 
place certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

10 Faced with rapidly evolving capabilities, threats and missions, as well as aperceived budgetary shortfall, 
the Air Force would also suffer greater operational impediments fkom statutory directions on the basing of 
specfic airframes today than under the conditions that prevailed in the early 1990s. 
I I Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on whch the President transmits the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignmen&" might limit the life-span of such resmctions, the 
validity of this argument is questionable. Absent a later action by Congress or the PresidenL or a future 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 
12 Although both 8 2904(c)(2) of tbe Base Closure Act and 10 USC 8 2687(c) permit the realigmnent or 
closure of a military installation regardless of the restrictions contained in each "if the President certifies to 
the Congress that such closure or realignment must be implemented for reasons of national security or a 
military emergency," 10 USC § 2687(c), this language does not relieve the armed fo rm &om the statutory 
provisions that result fkom the Base Closure Act process. 
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at specific locations. This could be accomplished in some instances by amending the 
recommendation to identify the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated aidtames. In 
instances where the recommendation would move aircraft without any associated units, 
functions or substantial inhtructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit the 
Secretary of the Air Force to distribute the aircraft in accordance with the requirements of 
the service.13 

l3 For example, in AF 32, Cannon Air Force Base, NM, the Air Force recommends 

Close Cannon Air Force Base, NM. Distihte the 27" Fighter Wing's F-16s to 
the 1 15" Fighter Wing, Dane County Regional Airport, T~ax Field Air Guard Station, 
WI (three aircraft); 114' Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150" Fighter Wing, W a n d  Air Force Base, NM (three aircraft); 1 13" Wing, 
Andrews Air Force Base, MD (nine aircraft); ~7~ Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 388' Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recommendation would stand-down the active component 27' Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force baclcup inventory. The 
language of this recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27' Fighter 
Wig's aircraft as directed by the Secretary of the Air Force, in accordance with law." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the "distribution" of 
a k h m e s  independent of any personnel or function exceeds the authority granted to the Commission in the 
Base Closure Act and, depending upon the other issues involved in the particular recommendation, may 
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes that 
do not require the authority of the ACI and to effect changes in how a unit is equipped or organized Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
b e  needs and missions. Further, if legal bars assoc~ted with aspects of recommendations impacting 
the Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such 
an amendment could in some instances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and funding where the distributions are otherwise consistent with law. This could occur 
where the Secretary of the Air Force associates in6rastruc~e changes with those dismiutions. 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required only where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be employed,"'4 or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that in~tallation.'~ The Department of Defense may cany out the closure or 
realignment of a military installation that falls below these thresholds at wi11.16 

The Department of Defense does require the authority of the Base Closure Act to 
cany out the recommendation to "close Niagara Falls Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the following actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914th's headquarters moves to Langley h r  Force Base, 
VA .... 

AIso at Niagara, distribute . . . eight KC-135R aircraft . . . to . . . 
Bangor International Airport Air Guard Station, ME. 

. . . retire . . . eight KC-1 35E aircraft . . . . 

The Department of Defense does not require the authority of the Act to move 
groups of eight air~raft , '~ or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recomrnendafions include similar language directing the movement or retirement of small 

l4 I0 USC 8 2687(a)(2). 
Is 10 USC 5 2687(a)(3). 
16 By definition, the Base Closure Act does not apply to "closures and realignments to which section 2687 
of Title 10, United States Code, is not applicable, including closures and realignments carried out for 
reasons of national security or a miIitary emergency referred to in subsection (c) of such section." Base 
Closure Act 8 2909(c)(2). 
17 Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircraft where 
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose 
retirement has been barred by statute, page 15. 
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numbers of aircraft, often without moving the associated personnel.'8 Several of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base CIosure ~ct.. '~ 

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
law:' the Air Force could wry out these actions on its own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted .from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
1ega.I restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of  the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
chaIlenge in the ~0urt.s.~' 

For exgnple, AF 44, Nashville International Airport Air Guard Station, TN, calls for the movement of 
four C-130Hs fiom Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
withollt moving the associated personnel 
19 For example, AF 34, Schenectady County Axport Air Guard Station, NY, calls for the movement of four 
C-130 aircraft from Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base infrastructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of 15 F-16s with no job losses and no associated base infrastructure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F-16s with an estimated total 
loss of five jobs and no associated base infrastructure changes. 

See in particular the discussions of the use of the Base CIosure Act to effect changes in how a unit is 
equipped or organized, page 9; the relocation, withdraw disbandment or change in the organization of an 
Air National Guard unit, page 1 I, and; the retirement of aircraft whose retirement has been barred by 
statute, page 15. 
2L Although Congressional Research S~MCB recently concluded it is uniikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations wouId be 
limited to the cIosure or realignment of installations. The Availability of Judicial Review Remrding 
MiIitaw Base Closures and Realienments, CRS Order Code lU32963, Watson, Ryan J. (June 24,200!9. 
See the discussion of the use of the Base Closure Act to effect changes in how a unit is quipped, 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation f d s  below the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise conflict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation from the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, &e Commission must act to remove that recommendation from the list.* 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C- 130H aircraft of the 9 1 4 ~  Airlift Wing 
(AFR) to the 3 1 4 ~  Airlift Wing, Little Rock Air Force Base, AR. The 
91 4th'~ headquarters moves to Langley Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC-135R a i r a f t  of the 1 0 7 ~ ~  
Air Reheling Wing (ANG) to the 101 Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 1 0 1 " will 
subsequently retire its eight KC-1 35E aircraft . . .. 

In the purpose section of AF 33, the Air Force explains ''these transfers move 
C-130 force structure from the Air Force Reserve to the active duty- addressing a 
documented imbalance in the activeheserve manning mix for C-130s."~ Many other Air 
Force recommendations include similar langua e directing the reorganization of flying 
units into Expeditionary Combat Support units' the transfer or retirement of specific 

22 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page 11, to retire aircraft whose 
retirement has been barred by statute, page 15, and to trader aircraft fkom a unit of the Air Guard of one 
state or territory to that of another, page 17. 
23 E q h a ~ i s  added. 
24 See, for example, AF 28, Key Field Air Guard Station, MS, ~ecomrnending in effect that the 186' Air 
Reheling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit: AF 30, Great Falls International Airport Air Guard Station, MT, recornmendug in 
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aircraft without movement of the associated personnel,25 or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act "is to provide a fair process that will result 
in the timely closure and realignment of military installations inside the United ~tates. '"~ 
Under the Base Closure Act, "the term 'military installation' means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased faci~ity."'' The purpose 
of the Act is to close or realign excess real estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base Closure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, “the term 'realignment' includes any action which 
both reduces and relocates functions and civilian personnel positions but does not include 
a reduction in force resultin +om workload adjustments, reducedpersonnel or funding 
levels, or skill imbalan~es.'~~ A "realignment," under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped or organized. Recommendations that serve primarily to transfer 
aircraft fiom one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mixz9 are outside the authority granted by the Act. The Commission 
must act to remove such provisions h m  its recommendations. 

effect that the 120m Fighter Wing of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 1 19" Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support W S )  unit 
25 See notes 18 and 1 9 above. 
26 Base Closure Act 8 2901(b) (emphasis added). 

Base Closure Act $29 lO(4). This definition is identical to that codified at 10 USC $2687(e)(1). 
28 Base Closure Act, $29 lO(5) (emphasis added). This definition is identical to that codified at 10 USC 
4 2687(e)(3). 
29 For example, AF 39, Mansfield-Lahm Municipal Axport Air Guard Station, OH, "addressing a 
documented imbalance in the adive/Rir National GuardlAir Force Reserve manning mix for C-130s" by 
closing "Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OH," distributing "the eight 
C-130H aircraft of the 179" Airlift Wing ( A X )  to the 9 0 8 ~  Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 3 1 4 ~ ~  Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 
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The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC-1 35R aircraft of the 
107" Air RefueIing Wing (ANG) to the 101" Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircraft remain at Niagam" The recommendation is silent as to the disposition of 
the 107& Air Refuelin Wing of the New York Air Guard. The recommendation would Q either disband the 107 , or change its organization from that of a flying unit to a ground 
unit 30 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume an 

A expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 186& Air 
Refueling Wing's KC- 135R aircraft to the 128* Air Refueling Wing 
(ANG), General Mitchell Air Guard Station, WI (three aircraft); the 134" 
Air Refueling Wing (ANG), McGheeTyson Airport Air Guard Station, 
TN (three aircraft); and 1 01 Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircraft inventoy The 186th Air Refueling Wing's 
fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

SimiIarly, in  DON^' 21, Recommendation for Closure and Realignment Naval Air 
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport, 

30 If the intention is to disband the unit, additional legal issues are present. The end-strength of the Air 
National Guard is set by Congress Eliminating a refueling wing would alter the end-strength of the Air 
National Guard. 
31 Department of the Navy 
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Johnstown, PA, the Navy proposes to "close Naval Air Station Joint Reserve Base 
Willow Grove . . . deactivate the 11 Ith Fighter Wing (Air National Guard)." In AF 38, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 1 1 9 ~  
Fighter Wing's F-16s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates "the reduction in F- 
16 force structure and the need to align common versions of the F-I 6 at the same bases 
argued for realigning Hector to allow its aircraft to retire without a f i ing  mission 
bacJ$~l.'"~ 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to carry out such actions. 

By statute, "each State or Territory and Puerto Rim may fix the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force the units of which when combined will form 
complete higher tactical units .. . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its governor.'"4 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dud nature of the units of the National Guard, and to ensure that 
the rights and responsibilities ofboth sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard actions.35 

Several rationales might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

- 

32 Emphasis added. 
33 32 USC 5 104(a). 
" 32 USC 8 104(c). 
35 Memorandum, Ofice of the Chief of Staffof the Air Force, Base Realignment and CIosure Division, 
subject: Inquiry Response re: BI-0068 C'The Air Force has not received consent to the proposed 
redignments or closures fram any Governors concerning realignment or closure of Air N a t i d  Guard 
installations in their respective states.") (June 16,2005) (J3nclosun 3). 
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recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, would themselves become a statute, the 
recommendations would supersede these earlier statutory limitations. This argument 
could be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission would merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these statutes.37 Each of these lines of reasoning wodd require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the Nationd Guard as a service that responds to both state 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of.. . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter3' without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~ o l u r n b i a ' ~ ~  
It could be argued that this provision is limited by its language to the chapter in which it 

4- is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions related to base closures and realignments, Section 2687,40 
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutory provisions related to the real 
property and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particular circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that "unless the President consents . . . an organization of the National Guard whose 

- 

36 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that "laws effective after December 3 1, 1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
37 It might even be asserted that the responsibility and authoriw of the Commission is limited to verifymg 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act, so that the Commission bas no responsibility or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
38 Chapter 1803, Facilities for Reserve Components, 10 USC $$ 18231 et seq. 
39 10 USC fi 18238. 
40 10 USC 8 2687. 
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members have received compensation ffom the United States as members of the National 
Guard may not be disbandedy*' While it could be argued that if the President were to 
forward to Congress a report from the Commission that contained a recommendation that 
would effectively disband an "organization of the National Guard whose members have 
received compensation from the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
Closure Act , the President would be required to weigh the detrimental effects of setting 
aside the sum total of the base closure and realignment recommendations against 
acceding to the disbanding of a small number of National Guard organizations. Under 
those circumstances, consent could not reasonably be implied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn from the text of the National Defense Act of 19 16 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at dl 
t i~ncs.~'  This traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrams 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the Legislative and Executive branches of FedaaI ~ o v e m m e n t , ~ ~  they 

" 32 USC 104(f)(1). " 32 USC 102. 
43 See Pemich v. De~artment of Defense. 496 U.S. 334 (1990); see generally Youngstown Sheet & Tube 
Co. v. Saswer, 343 U.S. 579 (1952) Seizures). 
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also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~ o n s t i t u t i o n ~ ~  Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core Constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air National Guard unit, the Commission may 
not approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 
compensation from the United States as members of the NationaI Guard, of the 
president 45 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

*. 

n In AF 33, the Air Force recommends that the 1 0lS Air Refueling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 

44 See Steel Seizures; W. Winthrop, MILITARY LAW AND PRECEDENTS (2d eb 1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"natural law of war." See note 45, below. 
45 Another potential inhibiting factor is that certain militia units enjoy a statutory right to retention of ther 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8,1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may be a part of the National Guard and entitled to all 
the privileges thereof, and shall conform in all respects to the organization, discipline, 
and training to the National Guard in time of war: Provided further, That for purposes of 
b-aining and when on active duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, Ch 1041.70A Stat 633. Although this statute has relevance only 
to the miIitia of the 13 original states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engagad in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection. 
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Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

?he National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force from retiring more than 12 KC-135E during FY 
2 0 0 4 . ~  Under the Ronald W. Reagan NDAA for FY 2005, ''the Secretary of the Air 
Force may not retire any KC-1 35E aircraft of the Air Force in fiscal year 2005.'"' It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC- 135E, but aIso C- i 30E and C - ~ ~ O H . ~ ~  

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also have statutory authority. Whether the direction to retire those aircraft 
contained in the statute resulting f+om the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act would control is a matter of debate.49 Nonetheless, since the Base Closure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire aircraft jn the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring certain 

46 National Defense Authorization Act for Fiscal Year2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, 8 134,117 Stat. 1392 (Nov. 23,2003). 
47 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. NO. 108375, Div. 
A, Title I, Subtitle D, $ 131,118 Stat. 1811 (Oct. 28,2004). 
48 See Senate 1043,109 Cong., ABill to Authorize Appropriations for Fiscal Year 2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, $ 132 (''The Secretary of the Air Force may not 
retire any KC-135E aircraft of the Air Force in fiscal year 2006") and 1 135 ('The Secretary of the Air 
Force may not retire any C- 130EM tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
49 See Congnssional Research Service Memorandum, Base Realignment and CIosure of National Guard 
Facilities: A~vlication of 10 USC 6 18238 and 32 USC 6104(c), Flynn, Aaron M. (July 6,2005). 
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types of aircraft are deleted fiom the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC- 135R aircraft of the 107' 
Air Refueling Wing (ANG) to the 101 " Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation would effectively transfer the entire complement of aircraft 
£?om a unit of the New York Air Guard, the 1 0 7 ~  Air Refueling Wing, to a unit of the 
Maine Air Guard, the 10 1 Air Refueling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or territory to that of an~ther.~" 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Act to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

5D See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard "transfer four C-130H aircraft" to the 189" AirIift Wing of 
the A r k s  Air Guard, and; AF 44, Nashville International Airport Air Guard Station, TN, calls for the 
movement of four C-I30Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to LouisviUe, 
Kentucky. 
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Guard of a particular state or territod1 the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

Conclusion and Recommendation 

Each of the areas of concern discussed above 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or territory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
Iegal bars coincide in most instances with a substantial deviation from the force-structure 
report or the final selection criteria set out in the Base Closure A C ~ . ~ ~  

Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: B'I-0099 - ANG aircraft acquired through congressional add (June 30,2005) 
(Enclosure 4). 
j v h e  h d  selection criteria are: 

(a) Final selection criteria. The f i d  criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

(b) Military value criteria. The military value criteria are as follows: 
( I )  The current and future mission capabilities and the impact on operational 

readiness of the total force of the Department of Defense, including the impact on joint 
warfighting, Graining, and readiness. 

(2) The availability and condibon of land, facilities, and associated airspace 
(including training meas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Anned Forces 
in homeland defense missions) at both existing and potential receiving locations. 

(3) The ability to accommodate contingency, mobilization, surge, and future total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shalI use in making 

recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the inErastructure of both the existing and potential receiving 
cornmumties to support forces, missions, and personnel. 

(4) The environmental impact, including the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shall give priority consideration to 
the military value criteria specified in subsection @) in the making of recommendations 
for the closure or realignment of military installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment from the proposed closure or realignment of military 
installations shall take into account the effect of tbe proposed closure or realignment on 
the costs of any other activity ofthe Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

(f) Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with the forcestructure plan and inf.iastrucolre 
inventory referred to in section 29 12, in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Closure Act, Q 2913. 
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the force-structure plan and the final selection criteria, or whether there is a substantial 
deviation fiom the force-structure plan or the final selection criteria 

Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list. 

Author: Dan Cowhig, Deputy General ~ o u n s e l w  lYdu/ 6 
Approved: David Hague, General Counsel pjv /yi5' 
4 Enclosures 
1. Letter from DoD Office of General Counsel (OGC) to Commission Chairman Principi 
(with email request for information P I ) )  (June 24,2005). 
2. Letter from DoD OGC to Commission Deputy General Counsel Cowhig (with ernail 
RFI) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base ReaIignment and 
Closure Division, subject: Inquiry Response re: BI.0068 (June 16,2005). 
4. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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IPu iHE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE -. . 

DIVISION 

PHIL BREDESEN 1 
1 

v j NO .3:05-0640 
1 

DONALD RUMSFIELD, ETAL ) 
) Judge Echols/Brown 

NOTICE OF SETTING OF INITIAL CASE NIANAGEMENT CONFERENCE 

Pursuant to Local Rule 1 1, effective January 1,2001, notice is hereby given that the initial case 
management conference is scheduled before Magistrate Judge Brown, Courtroom 776, U.S . Courthouse, 
801 Broadway, Nashville, TN, at 10:OO AM on October 17,2005 

LEAD TRIAL COUNSEL FOR EACH PARTY who has been served and who has received this 
noticeis required to attend the initial casemanagement conference, unless otherwise ordered bythe case 
management Judge Appearance by counsel at the initial case management conference will not be 
deemed to waive any defenses to personal jurisdiction Counsel are advised to bring their calendars 
with them to the conference f o ~  the purpose of scheduling futu~e dates Counsel fox the fihng party is 
also advised to notify the courtroom deputy for the Judge before whom the conference is scheduled, if 
none of the defendants has been served prior to the scheduled conference date m 

Pursuant to Local Rule 1 l(d), counsel for all parties shall, at the initiative of the plaintiffs 
counsel, confer p~ior to the initial case management conference as I equired by Fed R Civ P 26(f), to 
discuss the issues enumerated in Local Rule ll(d)(l)(b) and (c) and Local Rule 1 l(d)(2), and to 
determine if any issues can be resolved by agreement subject to the Court's approval Pwsuant to Local 
Rule 1 l(d)(l)b 2, counsel f o ~  all parties shall, at the initiative of plaintiff's counsel, prepare aproposed 
case management order that encompasses the discovery plan requi~ed by Fed R Civ P 26(f), the 
pertinent issues listed in section (d)(l)c and section (d)(2), and any issues that can be resolved b l  
agreement The proposed case management order shall be filed with the Court THREE (3) 
business days before the initial case management conference. If' the proposed order CANNOT 
be filed on time, PLAINTIFF'S COUNSEL is responsible for contacting the Magistrate Judge's 
office to reschedule the conference. FAILURE to obtain service on defendants should be 
called to the Magistrate Judge's attention. FAILURE TO FILE THE PROPOSED ORDER 
WITHOUT CONTACTING THE IMAGISTRATE JUDGE'S OFFICE CAN RESULT IN 
SANCTIONS. 

Effective December 1,2000, Fed R Civ P 26(a)(l) regarding required initial disclosures applies 

PURSUANT TO LOCAL RULE ll(d)(l), COUNSEL FOR THE PARTY FILING 
THIS LAWSUIT MUST SERVE A COPY OF THIS NOTICE ON THE OTHER 
PARTIES TO THIS LAWSUIT, ALONG WITH THE SUMMONS AND COMPLAINT 
OR WITH THE lU3QUEST FOR WAIVER OF SERVICE UNDER FED.R.CIV.P. 4(d), - 
OR WITH THE SERVICE COPY OF THE NOTICE OF REMOVAL. Elr - 

CLERK'S OFFICE 
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'%A0 440 (Rev. 81011 Summons in a Civil Action 

fi MIDDLE District of TENNESSEE 

PHIL BREDESEN, Governor of the State of 
Tennessee, 

SUMMONS IN A CIVIL ACTION 
v. 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States, et al. 

CASENUMBER: & a & - p  i & & ~  c 4  iJj 

TO: (Name and address of Defendant) 

LLOYD W. NEWTON, Member 
Defense Base Closure & Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

DIANNE STAMEY DYCUS 
Deputy Attorney General 
Tennessee Attorney General's Office 
General Civil Division 
P.O. Box 20207 
Nashville, TN 37202 
Phone: (61 5) 741 -6420 

an answer to the complaint which is served on you with this summons, within 60 days aftel service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

KEITH THROCKMORTON AUG 1 8 2005 
pp pp 

DATE 

SERVICE COPY 



I 

% A 0  440 (Rev. 8/01) Summons in a Civil Action 

I 
Check one box below to indicate appropriate method ofsewice 

Served personally upon the defendant. Place where served: 

RETURN OF SERVICE 

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein. 

ervice of the Summons and compla~nt was made by me") 

AME OF SERVER (PRINT) 

Name of person with whom the summons and complaint were left: 

DATE 

TITLE 

Returned unexecuted: 

I DECLARATION OF SERVER I 

STATEMENT OF SERVICE FEES 

I declare under penalty of perjury under the laws of the Un~ted States of Amenca that the forego~ng lnformatlon 
contalned In the Return of Serv~ce and Statement of Serv~ce Fees 1s true and correct 

TRAVEL 

Address a/ Server 

SERVICES TOTAL 
$0.00 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NOTICE OF NEW CNIL ACTION 

TO: ALL COUNSEL DATE: 0811 8/05 

FROM: CLERK OF COURT 

RE: PHIL BREDESEN V. DONALD H. RUMSFELD, ETAL 

CASE NO.: 3:05-0640 

NOTICE REGARDING CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 5 636(c), as amended, and Rule 73(b) of the Federal Rules of Civil 
Procedure, this Court has designated the Magistrate Judges of this District to conduct any or all 
proceedings in civil cases, upon consent of the parties. The parties may consent to have this civil 
action tried on the merits before the Magistrate Judge, either as a bench trial or a jury trial. The 
parties may consent to have the Magistrate Judge enter final judgment in the case or may consent to 
have the Magistrate Judge decide specific matters in the case, such as dispositive motions. To 
exercise your right to consent in this case, all parties must consent in writing by signing the attached 
form. Under Rule 73(b), however, no party shall inform the District Court, the Magistrate Judge or 
the Clerk of any party's response, unless all parties consent. See generally Rules 72-76 of the 
Federal Rules of Civil Procedure. 

If all parties agree to the assignment of this case to the Magistrate Judge, an appeal, if any, 
shall be taken directly to the U. S. Court of Appeals as provided in 28 U.S.C. 5 636(c)(3) and Rule 
73(c). Further review may be taken to the U. S. Supreme Court by writ of certiorari. 

Some of the advantages of consenting to proceed before the Magistrate Judge are: (1) that 
it results in early and firm trial dates; (2) that it avoids any duplication in de novo review by the 
District Judge of the Orders or Reports and Recommendations of the Magistrate Judge who is 
assigned to the case; and (3) that it alleviates the increasing demands of criminal cases on the District 
Judges. 

The Court normally allows and encourages the parties to consent at any time during the 
pretrial proceedings, including immediately preceding the scheduled trial. 

DO NOT RETURN THE ATTACHED FORM UNLESS ALL PARTIES CONSENT 
TO PROCEED BEFORE THE MAGISTRATE JUDGE. 

m 
casentc. fnn 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

DIVISION 

7 1 
Plaintiff ) No. 

1 
) District Judge Echols 

Y 1 
Defendant ) Magistrate Judge Brown 

CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 5 636(c), Rule 73(b) of the Federal Rules of Civil Procedure, and Local 
Rule 301 of the Local Rules for Magistrate Proceedings, 

( ) All parties consent to have a United States Magistrate Judge conduct any and all further 
proceedings including the entry of judgment in this civil action OR all parties authorize the 
Magistrate Judge to decide the following matters: 

Any appeal shall be to the U. S. Court of Appeals as provided in 28 U.S.C. $j 636(c)(3) and Rule 
73 (c). 

SIGNATURES OF ALL COUNSEL OF RECORD AND ANY UNREPRESENTED PARTY ARE 
REOUIRED. 

Attorney for PlaintiffIPlaintiff Attorney for DefendantIDefendant 

Attorney for PlaintiffIPlaintiff Attorney for Defendantmefendant 

Attorney for Plaintifmlaintiff Attorney for DefendantIDefendant 

If necessary, attach an additional page with additional signatures of counsel or parties. 

A DO NOT FILE THIS FORM UNLESS ALL PARTIES CONSENT TO PROCEED BEFORE THE 
MAGISTRATE JUDGE. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 2005 AUG 18 Fi4 1: 57 

PHIL BREDESEN, Governor of the 
State of Tennessee, 

Plaintiff, 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States; ANTHONY J. PRINCIPI, 
Chairman of the Defense Base Closure and 
Realignment Commission; JAMES H. 
BILBRAY; PHILLIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, members of the Defense Base 
Closure and Realignment Commission, 

Defendants. 

U.S. DIST" ,:'i :ZCII"\T 
MIDDLE DiS FtiIL I OF TN 

1 @,r, &I.; ' 

1 No. 
)?u 

C O M P L A I N T  

Plaintiff, PHIL BREDESEN, in his official capacity as Governor of the State of 

Tennessee, by and through his attorney, Paul G. Summers, Attorney General of the State of 

Tennessee, submits the following complaint against the defendants, DONALD H. RUMSFELD, 

in his official capacity as Secretary of Defense of the United States; ANTHONY J. PRINCIPI, in 

his official capacity as Chairman of the Defense Base Closure and Realignment Commission; 

JAMES H. BILBRAY; PHILLIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. 



HANSEN; JAMES T. HILL; LLOYD W. NEWTON; SAMUEL K. SKINNER; and SUE 

A 
ELLEN TURNER, in their official capacities as members of the Defense Base Closure and 

Realignment Commission, as follows: 

Nature of This Action 

1. This action arises out of the Department of Defense's ("the Department") attempt, 

unilaterally and without seeking or obtaining the approval of the Governor of the State of 

Tennessee, to realign the 11 8th Airlift Wing of the Tennessee Air National Guard stationed in 

Nashville, Tennessee. The Department's attempt to realign the 11 8th Airlift Wing without first 

obtaining Governor Bredesen's approval violates federal law, which expressly grants rights to the 

State of Tennessee and its Governor, as commander-in-chief of the Tennessee National Guard. 

rn While this action arises in the context of the 2005 Base Realignment and Closing process, 

plaintiff does not challenge the validity of the Defense Base Closure and Realignment Act of 

1990, as amended, codified at 10 U.S.C. $2687 note (the "BRAC Act"). Rather, plaintiff asserts 

that Secretary Rumsfeld has acted in excess of his statutory authority under the BRAC Act; that 

Secretary Rumsfeld has derogated rights granted by Congress to Governor Bredesen independent 

of the BRAC Act; and that Secretary Rumsfeld's action violates Article 1, $8 and Amend. TI of 

the United States Constitution. 

Parties 

2. Plaintiff, Phil Bredesen, is the Governor of the State of Tennessee. Pursuant to 

the Constitution and laws of the State of Tennessee, plaintiff is the Commander in Chief of the 



military forces of the State of Tennessee, except for those persons who are actively in the service 

of the United States. 

3. Defendant Donald H. Rumsfeld is the Secretary of Defense of the United States. 

Pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of federal 

military bases in the United States to the Defense Base Closure and Realignment Commission. 

He is sued in his official capacity only. 

4. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission. He is sued in 

his official capacity only. 

I 5.  Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehman, Jr.; James \'. 

rrrr Hansen; James T. Hill; Lloyd W. Newton; Samuel K. Skinner; and Sue Ellen Turner have been 

named by the President of the United States to be members of the Defense Base Closure and 

Realignment Commission. They are sued in their official capacities only. 

6. The members of the Base Closure and Realignment Commission have interests 

which could be affected by the outcome of this litigation and are made defendants pursuant to 

Rule 19(a) of the Federal Rules of Civil Procedure. 

Jurisdiction and Venue 

7. This is a declaratory judgment action pursuant to 28 U.S.C. 992201,2202, and 

Fed.R.Civ.P. 57, which involves the interpretation of provisions of the United States Constitutioil 

(art. 1, 98 and Amend. 11) and federal statutes (10 U.S.C. 92687 note; 10 U.S.C. 9§ 18235(b)(l) 



and 18238; and 32 U.S.C. $104). This Court has jurisdiction pursuant to 28 U.S.C. $133 1 

A 
because it arises under the laws of the United States. 

8. Venue is proper in the Middle District of Tennessee by virtue of the fact that the 

Nashville International Airport Air Guard Station where the 1 18th Airlift Wing is based is in the 

I Middle District of Tennessee and by virtue of the fact that the official residence of the Governor 

of the State of Tennessee is in the Middle District of Tennessee. 

Factual Background 

9. Pursuant to Sections 2903 and 2914 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Defense Base Closure and Realignment Commission is empowered 

to consider the recommendations of the Secretary of Defense and make recommendations to the 

4'- 
President of the United States for the closure and realignment of military bases. 

10. Pursuant to Sections 2903 and 2904 of the Defense Base Closure and Realignment 

I Act of 1990 as amended, the Secretary of Defense of the United States shall close the bases 

recommended for closure by the Commission and realign the bases recommended for 

realignment, unless the recommendation of the Defense Base Closure and Realignment 

Commission is rejected by the President of the United States or disapproved by a joint resolution 

of Congress. 

11. The purpose of the BRAC Act is to close or realign excess real estate and 

improvements that create an unnecessary drain on the resources of the Department of Defense. 



1 12. The BRAC Act creates criteria for use in identifying military installations for 

A 
closure or realignment. Pursuant to Section 2910, "realignment" is defined by the Act to include 

I "any action which both reduces and relocates functions and civilian personnel positions but does 

1 not include a reduction in force resulting fiom workload adjustments, reduced personnel or 

funding levels, or skill imbalances." 

13. On May 13,2005, Defendant Rumsfeld recommended to the Base Closure and 

Reassignment Commission realignment of the Tennessee Air National Guard's 1 18th Airlift 

Wing and relocation of eight C130 aircraft to different Air National Guard Units based in 

Louisville, Kentucky and Peoria, Illinois. 

14. The 118th Airlift Wing is an operational flying National Guard Unit located 

entirely within the State of Tennessee at the Nashville International Airport Air Guard Station in 

m. Nashville, Tennessee. 

15. There are currently one thousand two hundred twenty-seven (1,227) military and 

civilian positions allotted to the 11 8th Airlifi Wing. 

16. The 1 18th Airlift Wing personnel consists of sixty-five (65) Active Guard and 

Reserve personnel, two hundred twenty-six (226) military technicians, and nine hundred thirty- 

six (936) part-time guard members. Under the recommendation of Secretary Rumsfeld, seven 

hundred two (702) total personnel will be lost by the Tennessee Air National Guard consisting of 

nineteen (1 9) Active Guard and Reserve, one hundred seventy-two (1 72) military technicians, 

and five hundred eleven (5 1 1) traditional part-time guard positions. 

17. The realignment of the 1 18th Airlift Wing in Nashville will also deprive the State 

of the ability to Airlifl civil support teams fiom Nashville to areas throughout the State which 



may be in danger from a chemical, nuclear, or biological accident or incident. Removal of these 

aircraft makes the State vulnerable in its ability to respond to a terrorist attack, and would 

severely affect Tennessee's Homeland Security. 

18. The seven hundred two (702) total personnel that would be lost under the BRAC 

recommendation include the Aero Med Squadron, AES, or Aero Medical Evacuation Squadron, 

the only deployable medical capability in the Tennessee Air National Guard. The AES would be 

relocated to Carswell Air Force Base in Texas. The relocation of the Aero Medical Evacuation 

Squadron would severely reduce Tennessee's Homeland Security response capabilities. 

19. The 1 18th Airlift Wing plays a key role in disaster and emergency response and 

recovery in Tennessee, particularly as it relates to planning for major disasters such as earthquake 

activity along the New Madrid Fault which runs through West Tennessee to include the city of 

Memphis. 

20. The Air National Guard Base in Nashville is central to five (5) FEMA regions and 

is a key element in the potential activation of the Emergency Management Assistance Compact 

entered into by all fifty states and ratified by Congress. 

21. During Operation Noble Eagle from September 11, 2001, until October 2002, the 

1 18th Airlift Wing was one of only three such units selected to support critical Quick Reaction 

Force (QRF) and Ready Reaction Force (RRF) missions, and was identified as a Weapons of 

Mass Destruction (WMD) first responder Airlift Support Wing. Relocating the 1 18th Airlift 

Wing would deprive the State of Tennessee of these critical Homeland Security functions. 

22. The one thousand two hundred twenty-six, (1,226) positions assigned to the 1 18th 

Airlift Wing constitute a well trained, mission ready state military force available to Governor 
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Bredesen to perform State Active Duty Missions dealing with homeland security, natural 

m 
disasters and other State missions. 

23. Realignment of the 1 18th Airlift Wing will deprive the Governor of nearly 

one-third of the total strength of the Tennessee Air National Guard and will reduce the strength 

of Tennessee military forces in the Middle Tennessee region. 

24. Deactivation of the 1 18th Airlift Wing in Nashville, Tennessee will deprive the 

Governor and the State of Tennessee of a key unit and joint base of operations possessing current 

and future military capabilities to address homeland security missions in Tennessee and the 

southeastern United States. 

25. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of 

the BRAC Report to the BRAC Commission, an overwhelming majority of the 1 18th Airlift 

cn Wing was not and currently is not in active federal service. 

26. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the approval of Governor Bredesen or his authorized representatives to change the branch, 

organization or allotment of the 1 18th Airlift Wing. 

27. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the approval of Governor Bredesen or his authorized 

representatives to change the branch, organization or allotment of the 11 8th Airlift Wing. 

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the consent of Governor Bredesen or his authorized representatives to relocate or realign 

the 1 18th Airlift Wing. 



29. At no time during the 2005 BRAC process did any authorized representative of 

A 
the Department of Defense request or obtain the consent of Governor Bredesen or his authorized 

representatives to relocate or realign the 1 18th Airlift Wing. 

30. If requested, Governor Bredesen would not give his approval to relocate, 

withdraw, deactivate, realign, or change the branch, organization or allotment of the 11 8th 

Airlift Wing. 

31. By letter dated August 5, 2005, Governor Bredesen wrote to Secretary Rumsfeld 

stating that he did not consent to the deactivation, realignment, relocation, or withdrawal of the 

1 18th Airlift Wing. See Exhibit A. 

32. To date, neither Secretary Rurnsfeld nor any authorized representative of the 

Department have responded to Governor Bredesen's letter dated August 5,2005. 

A 
33. The Tennessee National Guard constitutes a portion of the reserve component of 

the armed forces of the United States. 

34. The Air National Guard base at the Nashville International Airport Air Guard 

Station is used for the administering and training of the air reserve component of the armed 

forces. 

35. The Office of the General Counsel for the Defense Base Closure and Realignment 

Commission has issued a legal opinion questioning the legality of the recommendations of 

Secretary Rumsfeld regarding the closure and realignment of certain National Guard units, 

including the recommendations regarding the realignment of the 1 18th Airlift Wing. See Exhibit 

B. 



36. Pursuant to 32 U.S.C. §104(a) each State may fix the locations of the units and 

rh 
headquarters of its National Guard. 

37. Federal law prohibits defendant Rumsfeld from taking action to realign the 1181h 

Airlift Wing without the consent of the Governor of the State of Tennessee. 

38. By virtue of defendant Rumsfeld's proposal to realign the 11 8th Airlift Wing 

without the consent of the Governor of the State of Tennessee an actual controversy exists 

between the parties. 

First Claim for Relief 

39. Plaintiff incorporates by reference and realleges paragraphs 1 through 38, 

inclusive, as though fully set forth herein. 

m 40. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to move aircraft from the Tennessee National Guard to a 

unit of the National Guard in another state. 

41. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to determine how a National Guard unit is equipped or 

organized. 

42. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to relocate, withdraw, disband or change the organization 

of the Tennessee Air National Guard. 

43. Pursuant to 28 U.S.C. 92201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, under the authority of the BRAC Act, 
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realign the 1 1 8th Airlift Wing. 

A 
44. Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Second Claim for Relief 

45. Plaintiff incorporates by reference and realleges paragraphs 1 through 44, 

inclusive, as though fully set forth herein. 

46. Pursuant to 32 U.S.C. 5104, no change in the branch, organization or allotment of 

a National Guard unit located entirely within a State may be made without the approval of that 

State's governor. 

h 47. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

48. Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Third Claim for Relief 

49. Plaintiff incorporates by reference and realleges paragraphs 1 through 48, 

inclusive, as though fully set forth herein. 



50. Pursuant to 10 U.S.C. $ 18238, a unit of the Army National Guard or the Air 

Jlr 
National Guard of the United States may not be relocated or withdrawn without the consent of 

the governor of the State in which the National Guard is located. 

5 1. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

52 .  Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Fourth Claim for Relief 

m 53. Plaintiff incorporates by reference and realleges paragraphs 1 through 52, 

inclusive, as though fully set forth herein. 

54. Pursuant to 10 U.S.C. 5 18235(b)(1), the Secretary of Defense may not permit any 

use or disposition of a facility for a reserve component of the armed forces that would interfere 

with the facilities' use for administering and training the reserve components of the armed forces. 

55. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld's proposed realignment of the 11 8th Airlift Wing 

would result in interference with the use of the Nashville International Airport Air Guard Station 

for the training and administering of reserve components of the armed forces and is barred by 10 

U.S.C. 51 8235(b)(l). 

56. Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 
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1 protect and enforce the use of the Nashville International Airport Air Guard Station for the 

Fifth Claim for Relief 

57. Plaintiff incorporates by reference and realleges paragraphs 1 through 56, 

inclusive, as though fully set forth herein. 

58 .  Under the provisions of the United States Constitution, authority over the military 

is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 68. The guarantee 

of the Second Amendment, regarding states' right to a well-regulated militia, was made for the 

purpose to assure the continuation and effectiveness of state militia. U.S.C.A. Const. Amend. L1. 

59. Pursuant to 28 U.S.C. 9220 1 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

4- 
Judgment declaring that Secretary Rumsfeld's recommendation to realign the 1 18th Airlift Wing 

violates Art. 1, 98 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Tennessee National Guard, without the approval of Governor 

Bredesen. 

60. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 



WHEREFORE, plaintiff prays that this honorable Court grant the following relief: 

A. Enter a declaratory judgment declaring the realignment of the 1 18th Airlift 

Wing as proposed by defendant Rumsfeld without the consent of the Governor of the State of 

Tennessee is prohibited by federal law; and 

B. Grant such other relief as is warranted in the circumstances. 

Respectfully submitted, 

PAUL G. SUMMERS(6285) 
Attorney General 
State of Tennessee 

DIANNE STAMEY D ~ U S  @654) 
Deputy Attorney General 
General Civil Division 
State of Tennessee 
P.O. Box 20207 
Nashville, TN 37202 
(6 1 5) 74 1 -6420 



STATE OF TENNESSEE 
nCrr PHIL BREDESEN 

5 August 2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
The Pentagon 
1 155 Defense Pentagon 
Arlington, VA 20301 

Dear Secretary Rumsfeid: 

I thank you for your outstanding service to our country as the Secretary of Defense, and for this 
opportunity to provide input on behalf of the citizens of the State of Tennessee. 1 am concerned about the 
Air Force's recommendation to remove the C-130's from the Nashville 118" Airlift Wing (AW). I am also 
concerned with the errors and the methodology used by the Air Force to select the Nashville unit for 
realignment. See attached concerns. 

As the Governor of the State of Tennessee, I do not consent to the realignment of the 1 18Ih AW in 
Nashville. I agree with the Governors of many other states, the National Guard Association of the United 
States, and the BRAC General Counsel concerning the significant legal issues with the Air National Guard 
BRAC recommendations. It is my opinion the Air Force recommendation for the realignment of the 

C14 Nashville unit and elimination of their flying Wing substantially deviate from the Congressional criteria used 
to evaluate military bases. 

In summary, the Volunteers of Tennessee stand ready to continue our long history of providing 
military men and women to defend our nation and way of life. The 11 8th Airiifl Wing has outstanding 
facilities, a viable and relevant airlift mission, and this unit has answered the call of our nation for over 85 
years. The current C-130 mission will remain in high demand for many years to come. 

I respectively ask for a careful examination of the military value, cost details, and legal concerns of 
the recommendation to realign the Nashville unit and move its aircraft to other Air National Guard locations. 
Commissioner Bilbray has seen first hand the military value of the base and strong support the surrounding 
area provides to the military. 

Phil Bredesen 

Attachment: Concerns for Realignment of the 1 18Ih Airlift Wing 

State Capitcbl, Nash~ale, Tennessee 37243-0001 
(6 15) 74 1-200 1 

EXHIBIT A 



The Honorable Donald H. Rumsfeld m 5 August 2005 
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cc: The Honorable Bill Frist 
The Honorable Lamar Alexander 
The Honorable William L. Jenkins 
The Honorable John J. Duncan, Jr. 
The Honorable Zack Wamp 
The Honorable Lincoln Davis 
The Honorable Jim Cooper 
The Honorable Bart Gordon 
The Honorable Marsha Blackburn 
The Honorable John S. Tanner 
The Honorable Harold E. Ford, Jr. 



BRAC Concerns for Realignment of the 118th Airlift Wing, Nashville TN 

Below is a list of concerns that relate to the Air Force's recommendation to remove the 
C-130's from the Nashville 118h Airlift Wing (AW). This includes errors with Military Value data 
and flaws in the methodology used by the Air Force to select the Nashville unit for realignment: 

1. The 11 81h AW military value score has several errors in Military Value data collection and 
calculation. For example, the "Installation Pavement Quality" of the Nashville runways received 0 
(zero) points; however when properly calculated, the Nashville runways will receive the maximum 
of 5.98 points for this important item. Once corrected, this single item will substantially improve the 
Military Value ranking of the Nashville unit. This is only one example of the errors that have been 
formally submitted to the BRAC staff for correction of the Military Value score. 

2. It appears the Air Force used the BRAC process to rebalance ANG Aircraft among the states, 
i.e., states with more ANG units should absorb more aircraft losses. If the number of ANG units in 
a state is a BRAC consideration, then the DOD should try to re-balance the number of active duty 
bases among the states, or the number of total military among the states, or the number of reserve 
members in each state. Tennessee ranks very low in each of the above comparisons and is under 
represented with military assets. When you compare active duty personnel numbers in Tennessee 
to those in other states, Tennessee is ranked number 41 in the nation, with only 2,700 active duty 
members. Also, on a Total Military (Active Duty and Reserve) Per Capita basis, Tennessee is 
ranked number 37 in the nation. So how do you justify moving a highly trained and combat 
seasoned Flying Wing out of Tennessee to other states with a larger military presence? 

3. There are six C-130 ANG units with lower military value than Nashville that are keeping or 
gaining Aircraft. One of these lower military value locations will receive Nashville C-130's and will 
need $4.3M of Military Construction (MILCON) to beddown the additional aircraft and would need 
$34M of MILCON for this unit to robust to 16 C-130's. The Nashville unit previously operated 16 C- 
130's at this location for 14 years and stands ready to robust back to 12 or 16 aircraft at Zero Cost 
(As noted in the USAF BRAC data). Given the restrictions on MILCON funding and retraining cost, 
the realignment of the Nashville unit is not justified. 

4. If the realignment occurs, many of the unit's combat experienced and well-trained aircrews and 
maintenance staff will leave the military, because these members will not be able to leave their 
hometown and move to another base. This will have a negative impact on the Homeland Defense 
and state emergency response mission. The C-130 is a "best fit" for the above missions and to 
support Military First Responders. In addition to providing combat airlift support during recent wars 
(including the Iraq War), the Nashville unit has provided support for forest fires, storm damage, 
drug interdiction, medical rescue operations, and other FEMA region support. 

5. The 118ul AW has very low cost and efficient facilities: the real property lease is one dollar until 
2045; most of their facilities are less than 5 years old and in outstanding condition (in fact the 118w 
AW just received a Design Award from the Air Force for a $24M Aircraft Hangar Complex); and use 
of four Nashville runways cost the federal government only $36,00O/year. 



BRAC Concerns for Realignment of the 11 8 h  Airlift Wing, Nashville TN 
Page 2 

In summary, it appears the Air Force recommendation for the realignment of the Nashville unit and 
elimination of their flying Wing substantially deviate from the Congressional criteria used to 
evaluate military bases. These concerns have also been expressed by the Tennessee Air National 
Guards leadership during Commissioner Bilbray's June 05 visit, by members of our congressional 
delegation, by our Adjutant General, Gus Hargett, testimony to the Commission Regional Hearing 
in Atlanta, and others who have submitted formal input for the record. 



OfBce of General Counsel 
., Defense Base Closure and Realignment Commission 
. . . . Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
a .  Realignment Recommendations 

Dan cowhigl 
Deputy General Counsel 

July 14,2005 

This memorandum describes legal and policy constraints on Defense Base 
. Closure and Realignment Commission (Commission) action regarding certain base 

closure and realignment recommendations. This paper will not describe the limits 
explicit in the Defense Base Closure and Realignment Act of 1990, as amended (Base 
Closure A C ~ ) , ~ S U C ~  as the final selection  riter ria,^ but rather will focus on other less 

Major, Judge Advocate General's Corps, U.S. Army. Major Cowhig is detailed to the Defense Base 
Closure and Realignment Commission under 5 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
Pub. L. No. 101-510, Div B, Title=, Part A, 104 Stat 1808 (Nov. 5,1990), as amended by Act of 

Dec. 5, 1991, Pub. L. No. 102-190, Div A, Title 111, Part D, 344(b)(I), 105 Stat. 1345; Act of Dec. 5 ,  
1991, Pub. L. No. 102-190, Div B, Title WID, ,  Part B, $8 2821(a)-(h)(l), 2825,2827(a)(I), (2), 105 Stat. 
1546,1549, 1551; Act of Oct. 23,1992, Pub. L. No. 102484, Div. A, Title X, SubtitIe F, 8 1054@), Div. 
B, Title XXVIII, Subtitle B, $4 2821(b), 2823,106 Stat 2502,2607,2608; Act of Nov. 30,1993, Pub. L 
No. 103-160, Div. B, Title XXIX, Subtitle A, $8 2902(b), 2903(b), 2904(b), 2905(b), 2907@), 2908@), 
2918(c), Subtitle B, $9 2921@), (c), 2923,2926,2930(a), 107 Stat 191 1, 1914,1916, 1918, 1921,1923, 
1928, 1929,1930, 1932, 1935; Act of Oct. 5, 1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, $5 
1070(')(15), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, $5 281 1,28 12(b), 2813(c)(2), 2813(d)(2), 
2813(e)(2), 108 Stat 2857,2858,3053,3055,3056; Act of Oct 25, 1994, Pub. L. No. 103-421, 9: 2(a)-(c), 
(f)(2), lo8 Stat 4346-4352,4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, $8 
1502(d), 1504(a)(9), 1505(e)(l), Div. B, Title XXVIII, Subtitle C, $9: 2831(b)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept 23,1996, Pub. L. NO. 
104-201, Div. B, Title XXWI, Subtitle B. $9; 2812(b), 2813@), 1 10 Stat. 2789; Act of Nov. 18, 1997, Pub. 
L. NO. 105-85, Div. A, Title X, Subtitle G, $ 1073(d)(4)(B), (C), 11 1 Stat. 1905; Act of Oct 5, 1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G, 9: 1067(10), Div. C, Title XXVIII, Subtitle C, $6 2821(a), 2822,113 
Stat. 774,853,856; Act of Oct 30,2000, Pub. L. No. 106-398,$ 1,114 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, $ 1048(d)(2), Div B, Title XXVIII, Subtitle C, 8 2821(b), 
Title XXX, 89: 3001-3007,115 Stat 1227,1312, 1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
Title X, Subtitle F, 9 1062(0(4), 1062(rn)(l)-(3), Div. B, Title XXVIII, Subtitle B, 4 2814(b), Subtitle D, 
$ 2854,116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. 108-136, Divk Title V1, 
Subtitle E, 4 655(b), Div. B, Title XXVIII, Subtitle A, $2805(d)(2), Subtitle C, 4 2821, 117 Stat. 1523, 

EXHIBIT B 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

obvious constraints on Commission action? This memorandum is not a product of 
deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY,' as an iIlustration. The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 13 OH aircraft of the 9 14' Airlift Wing (AFR) to the 3 14& 
Airlift Wing, Little Rock Air Force Base, AR. The 9 1 4 ~ ' s  headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 10' Space Group ( A F R ~  at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to LacMand Air 
Force Base, TX. Also at Niagata, dishiute the eight KC-135R aircraft of 
the 107' Air Reheling Wing (ANG~) to the 101" Air Refueling Wing 
(ANG), Bangor lntemational Airport Air Guard Station, ME. The 101 '' 
wiII subsequently retire its eight KC-1 35E aircraft and no Air Force 
aircraft remain at ~ i a ~ a r a . *  

1721,1726; and Act of Oct. 28,2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle I 9: I084(i), Div. B, 
Title XXVIII, Subtitle C, $3 2831-2834, 118 Stat. 2064,2132. 

Base Closure Act g 2913. 
Although the Commission has requested the views of the Department of Defense (DoD) on these matters, 

as of this writing DoD has r e h e d  to provide their analysis to the Commission. See Letter from DoD 
Office of General Counsel (OGC) to Commission Chairman Principi [June 24,2005) (with email request 
for information (RFI)) (Enclosure 1) and Letter from DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with email RFI) (EncIosure 2). Thcse documents are available in the electronic 
library on the Commission website, www.brac.~ov, filed as a clearinghouse question reply under document 
control number (DCN) 3686. 

DEPT. OF DEFENSE, BASE  LOS SURE AND REAL~GNMENTREPORT, VOL I, PART 2 OF 2: DmAILED 
RECOMMENDATIONS, Air Force 33 (May 13,2005). This recommendation and the others cited in this paper 
are identified by the section and page number where they appear m the recommendations presented by the 
Secretary of Defense on May 13,2005. 
Air Force Reserve 
' Air National Guard 
8 The justification, payback, and other segments of AF 33 read: 

Justification: This recommendation disb-iiutes C-130 force smcture to Little Rock 
(1 7-airlift), a base with higher military value. These transfers move (2-130 force structun 
£rom the Air Force Reserve to the active duty - addressing a documented imbalance in 
the active/rtserve marming mix for C-130s. Additionally, this recommendation 
distributes more capable KC-135R aircraft to Bangor (123), replacing the older, less 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

This recommendation, AF 33, includes elements common to many of the other 
Air Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

capable KC-135E aircraft Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of a11 costs and savings to the Department 
during the implementation period is a savings of $5.3M Anma1 recurring savings after 
implementation are $20.1M, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006-201 1 period in the Buffalo-Niagara Falls, NY, 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of [DEPT. OF 
DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 1 OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the inhtructure of the communities lo support missions, 
forces, and personnel. There are no known community infrastructure impediments to 
implementation of all ncommendations affecting the instdlations in this 
recommendation 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or tribal resources; land use constmints or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
r e c ~ r n m e n ~ o n .  There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs iaclude $0,3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation. There are no anticipated impacts to the costs of environmental restoration 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed. There are no known 
environmental impediments to the implementation of this recommendation. 

Thc payback figures are known to be incorrect, as they take the manpower costs associated with the 107' 
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD's 2005 SELECTION PROCESS AND RECOMMENDATIONS FORBASE CLOSURES AND 
REALIGNMENTS (GAO-05-785) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act, 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

I the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ u a r d ~  unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base ~iosure Act to transfer aircraft &om a unit of the Air 
Guard of one state or territory to that of another 

The legal and policy considerations related to Commission action on each of these 

6 elements are discussed below. While several of these issues are unique to the 
recommendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC-135R aircraft . .. to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that would direct the relocation of individual aircraft to specific 
sites. 

These units have a dual status. Although often referred to as units of the "Air National Guard" or "Army 
National Guard," these units are only part of the National Guard when they are called into Federal service. 

When serving in a state or territorial role, they form a part of the militia (or guard) of their own state or 
territory under the command of tbcir own governors. When d e d  into Federal service, the units form a 
part of the National Guard, a part of the Armed Forces of the United States under the command of the 
President. 
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Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~orce." 

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief. Were operational circumstances to arise that required the redistribution of those 
aircraft, this conflict of authorities could delay or prevent appropriate action.I2 

Where an otherwise appropriate recommendation would require the Air Force to 
pIace certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

10 Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfall, 
the Air Force would also suffer greater operational impediments fYom statutory directions on the basing of 
specific airnames today than under the conditions that prevailed in the early 1990s. 
11 Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignmats no later than the end of the six-year period 
beginning on the date on which the President transmits the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of this argument is questio~lable. Absent a later action by Congress or the President, or a future 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 

Although both 8 2904(c)(2) of the Base Closure Act and 10 USC 8 2687fc) permit the realignment or 
closure of a military installation regardless of the restrictions contained in each "if the President certifies to 
the Congress that such closure or realignment must be implemented for reasons of nationaI security or a 
military emergency," 10 USC 5 2687(c), h i s  language does not relieve the armed forces h m  the statutory 
provisions that result fiom the Base Closure Act process. 
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at specific locations. This could be accomplished in some instances by amending the 
recommendation to identi@ the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated airfkames. In 
instances where the recommendation would move a i r d  without any associated units, 
functions or substantial infrastructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit the 
Secretary of the Air Force to disttibute the aircraft in accordance with the requirements of 
the service.13 

l3 For example, in AF 32, Cannon Air Force Base, m1, the Air Force recommends 

Close Cannon Air Force Base, NM. Distriiute the 2 7 ~  Fighter Wing's F-16s to 
the 115' Fighter Wing, Dane County Regional w o r t ,  Truax Field Air Guard Station, 
WI (three aircraft); 1 14' Fighter Wing, Joe Foss Field Air Guard Slation, SD (three 
aircraft); 1 5om Fighter Wing, W a n d  Air Force Base, NM (three aircraft); I 13" Wing, 
Andrews Air Force Base, MD (nine aircraft); 57" Fighter Wing, Neliis Air Force Base, 
NV (seven aircraft), the 388' Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recommendation would stand-down the active component 27' Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force backap inventory. The 
language of th is  recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27" Fighter 
Wig's  aircraft as directed by the Secretary of the Air Force, in accordance with law." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the "distribution" of 
airframes independent of any pe~somel or function exceeds the authority granted to the Commission in the 
Base Closure Act and, depending lipon the other issues involved in the particular recommendation, may 
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes that 
do not require the authority of the Act and to effect changes in how a unit is equipped or organized Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
future needs and missions. Further, if legal ban associated with aspects of recommendations impacting 
the Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such 
an amendment could in some instances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and funding where the distriiutions are otherwise consistent with law. This could occur 
where the Secretary of the Air Force associates infrastructure changes with those disrnbutions 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required onIy where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be employed,"'4 or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that in~tallation.'~ The Department of Defense may carry out the closure or 
realignment of a military installation that faIls below these thresholds at wilI.l6 

The Department of Defense does require the authority of the Base Closure Act to 
carry out the recommendation to "close Niagara Falls Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the folIowing actions: 

Distribute . . . eight C-13 OH aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914'b's headquarters moves to Langley Azr Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC-135R aircraft ... to .. . 
Bangor International Airport Air Guard Station, ME. 

. . . retire . . . eight KC-135E aircraft . . . . 

The Department of Defense does not require the authority of the Act to move 
groups of eight aircrafi,I7 or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recoznmendations include similar language directing the movement or retirement of small 

'* 10 USC $ 2687(a)(2). 
10 USC 5 2687(a)(3). 

l 6  By definition, the Base Closure Act does not apply to "closures and realignments to which section 2687 
of Title 10, United States Code, is not applicable, including closures and realignments carried out for 
reasons of national security or a military emergency referred to in subsection (c) of such section." Base 
Closure Act 5 2909(c)(2). 
17 Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircraft where 
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose 
retirement has been barred by statue, page 15. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

numbers of aircraft, often without moving the associated pemnnel.'~everal of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
l a d 0  the Air Force could carry out these actions on its own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
legal restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
challenge in the courts.21 

For exgple ,  AF 44, Nashville Intaational Airport Air Guard Station, TN, calls for the movement of 
four C- 130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
without moving the associated personnel 
19 For example, AF 34, Schenectady County Airport Air Guard Station, NY, calls for the movement of four 
C-130 aircraft f?om Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base inhstructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of 15 F-16s with no job losses and no associated base infrastructure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F- 16s with an estimated total 
loss of five jobs and no associated base infiastrucme changes. 
20 See in particular the discussions of the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in the organization of an 
Air National Guard unit, page 1 I, and; the retirement of akcraft whose retirement has been barred by 
statute, page 15. 

Although Congressional Research Service recently concIuded it is unIikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations wouId be 
limited to the closure or realignment of installations. The Availabilitv of Judicial Review regard in^ 
MiIjtaw Base Closures and Realiments, CRS Order Code RW2963, Watson, Ryan J. (June 24,2005). 
See the discussion ofthe use of the Base Closure Act to effect changes in how a unit is equipped 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls beIow the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise confiict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation from the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation fiom the list." 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C-130H aircraft of the 9 1 4 ~  ~ir l i f i  Wing 
(AFR) to the 3 1 4 ~  Airlift Wing, Little Rock Air Force Base, AR. The 
914th'~ headquarters moves to Langley Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC-135R aircraft of the 1 0 7 ~  
Air Reheling Wing (ANG) to the 101 "' Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 101 " will 
subsequently retire its eight KC-1 35E aircraft . ... 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure fiom the Air Force Reserve to the active duty - addressing a 
documented imbalance in the actrctrve/reserve manning mixfor C-130s."~~ Many other Air 
Force recommendations include similar langua e directing the reorganization of flying 
units into Expeditionary Combat Support units! the transfer or retirement of specific 

* See the discussioas of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page I 1, to retire aircraft whose 
retirement has been barred by shtute, page 15, and to transfer aircraft fiom a unit of the Air Guard of one 
state or territory to that of another, page 17. 
23 Emphasis added. 

See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 186' Air 
Refueling Wing of the Mississippi Air Guard be reorganized and designated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls International Airport Air Guard Station, MT, recommending in 
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aircraft without movement of the associated personnel,z or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act 'is to provide a fair process that will result 
in the timely closure and realignment of militaly installations inside the United 
Under the Base Closure Act, "the term 'military installation' means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased faci~ity."~' The purpose 
of the Act is to close or realign excess real estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base Closure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, ''the tenn 'realignment' includes any action which 
both reduces and relocates functions and civilian personnel positions but does not include 
a reduction in force resultin porn workload a$ustmentr, reducedpersonnel or funding 
levels, or skiN imba!ances.'" A 'kaligmnent," under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

A 
The Base Closure Act does not grant the Commission the authority to change how 

a unit is equipped or organized. Recommendations that serve primarily to transfer 
aircraft from one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mix29 are outside the authority granted by the Act. The Commission 
must act to remove such provisions from its recommendations. 

effect that the 120m Fighter Wing of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 1 19* Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit 
25 See notes 18 and 1 9 above. 
26 Base Closure Act 290 I@) (emphasis added). " Base Closure Act Q 29 lO(4). This definition is identical to that codified at 10 USC 2687(e)(l). 

Base Closure Act, 829 10(5) (emphasis added). This  definition IS identical to that codified at 10 USC 
Q 2687(e)(3). 
29 For example, AF 39, Mansfield-Lahm M~micipal Aiport Air Guard Station, OH, "addressing a 
documented imbalance in the active/AirNatiom2 Guard/& Force Reserve manning mix for C-130s" by 
closing "Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OH," disbibuting "the eight 
C-130H aircraft of the 179@ Airlift Wing (ANG) to the 9 0 8 ~  Airlift Wing (AFR), Maxwell Air Force Base, 
AL {four aircraft), and the 314'~ Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 
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The Use of tbe Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC-1 35R aircraft of the 
1 07' Air Refueling Wing (ANG) to the 1 0IH Air RefbeIing Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircraft remain at Niagara." The recommendation is silent as  to the disposition of 
the 107~ Air Refuelin Wing of the New York Air Guard. The recommendation wouId Q either disband the 107 , or change its organization from that of a flying unit to a ground 
unit3' 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume an 

rA expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 186' Air 
Refueling Wing's KC- 135R aircraft to the 1 28'h Air Refueling Wing 
(ANG), General Mitchell Air Guard Station, M (three aircraft); the 1 34th 
Air Refueling Wing (ANG), McGhesTyson Airport Air Guard Station, 
TN (three aircraft); and 1 01 Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircraft inventoy The 186th Air Refueling Wing's 
fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in  DON^' 21, Recommendation for Closure and Realignment Naval Air 
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport, 

30 If the intention is to disband the unit, additional legal issues are present. The end-strength of the Air 
National Guard is set by Congress Eliminating a refueling wing would alter the end-strength of the Air 
National Guard. 
31 Department of the Navy 
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Johnstown, PA, the Navy proposes to "close Naval Air Station Joint Reserve Base 
Willow Grove . . . deactivate the 1 1 1 tb Fighter Wing (Air National Guard)." In A.F 3 8, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 1 1 9 ~  
Fighter Wing's F-16s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates "the reduction in F- 
16 force structure and the need to align common versions of the F-16 at the same bases 
argued for realigning Hector to allow its aircraft to retire without aflying mission 
ba~kjl l . '"~ 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to carry out such actions. 

. . By statute, "each State or Territory and Puerto Rim may fix the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chef of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force the units of which when combined will form 
complete higher tactical units .. . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its governor.'"4 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dud nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal govemments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard actions.35 

Several rationales might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

3Z Emphasis added. 
33 32 USC 8 104(a). 
34 32 USC 4 104(c). 
35 Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response re: BI-0068 ("The Air Force has not received consent to tbe proposed 
realignments or closures fiom any Governors concerning realignment or closure of Air NationaI Guard 
instaIlations in their respective states.") (June 16,2005) (Enclosure 3). 
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recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, would themseIves become a statute, the 
recommendations would supersede these earlier statutory limitations. This argument 
cauld be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission would merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these  statute^.^' Each of these lines of reasoning wollrd require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the National Guard as a senice that responds to both state 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of.. . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter3* without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~ o l u m b i a " ~ ~  
It could be argued that this provision is limited by its language to the chapter in which it 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions related to base closures and realignments, Section 2687,40 
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutory provisions related to the real 
property and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particuIar circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that ''unless the President consents . . . an organization of the National Guard whose 

36 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat 1568, which recodsed the statutory 
provisions relating to the National Guard as Title 32, provided that 'laws effective after December 3 1,  1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
37 It might even be asserted that the responsibility and authority of the Commission is limited to venfylng 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act, so that the Commission has no responsibility or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
38 Chapter 1803, Facihties for Reserve Components, 10 USC $S: 18231 ef seq. 
39 10 USC 8 18238. 

I0 USC 5 2687. 
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members have received compensation fiom the United States as members of the National 
Guard may not be di~banded.'~' While it could be argued that if the President were to 
forward to Congress a report from the Commission that contained a recommendation that 
would effectively disband an ''organization of the National Guard whose members have 
received compensation fiom the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism estabIished by the Base 
Closure Act , the President would be required to weigh the detrimental effects of setting 
aside the sum total of the base closure and realignment recommendations against 
acceding to the disbanding of a mall number of National Guard organizations. Under 
those circumstances, consent could not reasonably be impIied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn eorn the text of the National Defense Act of 1916 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at ail f This traditional military policy was given new vigor in the aftermath of the 

Vietnarn War with the promulgation of what is generally referred to today as the Abrarns 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the LegisIative and Executive branches of Federal ~ o v e m m e n t , ~ ~  they 

" 32 USC 5 104(f)(l). 
32 USC $ 102. 

4' See Pemich v. Department of Defensq 496 U.S. 334 (1990); see generally Youn~stown Sheet & Tube 
Co. \I. Sawver, 343 U.S. 579 (1952) (Steel Seizures). 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~ o n s t i t u t i o n ~ ~  Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core Constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air National Guard unit, the Commission may 
not approve such a recommendation without the wnsent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 
compensation &om the United States as members of the National Guard, of the 
president 45 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

In AF 33, the Air Force recommends that the 101' Air Refueling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 

* See Steel Seizures; W. Winhop, MILITARY LAW AND PRECEDENTS (2d ed. 1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"nahual law of war." See note 45, below. 
45 Another potential inhibiting factor is that certain militia units enjoy a statutory right to retention of the11 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8,1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militix 
Provided, That those organizations may be a part of the National Guard and entitled to all 
the privileges thereof, and shall conform in all respects to the organization, discipline, 
and training to the National Guard in time of war: Provided further, That for purposes of 
eaining and when on active duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10,1956, Ch. 1041,70A Stat 633. Although this statute has relevance only 
to the militia of the 13 originaI states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection. 
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Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force &om retiring more than 12 KC- 13 5E during FY 
2004.~~ Under the Ronald W. Reagan NDAA for FY 2005, "the Secretary of the Air 
Force may not retire any KC- 135E aircraft of the Air Force in fiscal year 2005.'"' It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC-135E, but also C- 130E and C - I ~ O H . ~ ~  

rLllrr Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also have statutory authority. Whether the direction to retire those aircraft 
contained in the statute resulting from the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act would control is a matter of debate.49 Nonetheless, since the Base Closure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire aircraft in the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring certain 

46 National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, 5 134,117 Stat. 1392 (Nov. 23,2003). 
47 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, Div. 
A, Title I, Subtitle D, 4 13 1, 118 Stat. 1811 (Oct 28,2004). 

See Senate 1043, logm Cong., A Bill to Authorize Appropriations for Fiscal Yea. 2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, 4 132 (''The Secretary of the Air Force may not 
retire any KC-135E aircraft ofthe Air Force in fiscal year 2006") and 8 135 ("The Secretary of the Air 
Force may not retire any C- 13OE/H tactical airlift aircraft of thc Air Force in fiscal year 2006.") (May 17, 
2005). 
49 sed Congressional Research Service Memorandum, Base Realiment and Closure of National Guard 
Facilities: hulication of 10 USC 6 18238 and 32 USC 4104!c), Flynn, Aaron M. (July 6,2005). 
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types of aircraft are deleted &om the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Anoiher 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC- I 35R aircraft of the 107' 
Air Refueling Wing (ANG) to the 10ISt Air Refbeling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation wouId effectively transfer the entire complement of aircraft 
from a unit of the New York Air Guard, the 1 0 7 ~  Air Refueling Wing, to a unit of the 
Maine Air Guard, the 10 I& Air Refueling Wing. Many other Air Force recommendations 

4- include similar language directing the transfer of aircraft from the Air Guard of one state 
or territory to that of another.50 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Ad to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Anned Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

50 See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of  the New York Air Guard "transfer four C-130H aircraft" to the 189" AirIift Wing of 
the Arkansas Air Guard, and; AF 44, NashviUe International Airport Air Guard Station, TN, calls for the 
mowment of four C-130Hs from Nashville, Tamssee to Peoria, Illinois, and four C-130Hs to Louisville, 
Kentucky. 
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Guard of a particular state or tenitorX5' the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

Conclusion and Recommendation 

Each of the areas of concern discussed above 

= the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or territory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantial deviation from the force-structure 
report or the final selection criteria set out in the Base Closure AC~." 

" Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Divisioq 
subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired through congressional add (June 30,2005) 
(Enclosure 4). 
52 The &al selection criteria are: 

(a) Final selection criteria The fkd criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission shouid analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

(b) Military value criteria. The military value criteria are as follows: 
(1) The current and hture mission capabilities and the impact on operational 

readiness of the total force of the Department of Defense, including the impact on joint 
warfighting, baining, and readiness. 

(2) The availability and condition of land, facilities, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 

(3) The ability to accommodate contingency, mobiIization, surge, and future total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the infrastructure of both the existing and potential receiving 
cornmumties to support forces, missions, and personnel. 

(4) The environmental impact, mcluding the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shall give priority consideration to 
the military value criteria specified in subsection (b) in the making of recommendations 
for the closure or realignment of military installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment from the proposed closure or realignment of military 
installations shall take into account the effect of the proposed closure or realignment on 
the costs of any other activity of the Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

(0 Relation to other materials. The fml selection criteria specified in this section shall 
be the only criteria to be used, along with rhe forcestructure plan and i&astructure 
inventory referred to in section 2912, m making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Closure Act, 8 2913. 
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the force-structure plan and the final selection criteria, or whether there is a substantial 
deviation fiom the force-structure plan or the final selection criteria 

Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list. 

Author: Dan Cowhig Deputy Genasl ~ o u n s e l w  /YdJ 6 
Approved: David ~&ue,~ekera . I  Counsel 

(# IF" 
4 Enclosures 
1. Letter from DoD Office of General Counsel (OGC) to Commission Chairman f rincipi 
(with email request for information (RFI)) (June 24,2005). 
2. Letter fiom DoD OGC to Commission Deputy General Counsel Cowhig (with mail 
RFI) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base ReaIignment and 
Closure Division, subject: Inquiry Response re: BI.0068 (June 16,2005). 
4. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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Ih I'HE UNITED STATES DISTRlCT COURT 
MIDDLE DISTRICT OF TENNESSEE ,--? 2 . - 

DIVISION 

PHIL BREDESEN ) 
1 

0.. /i!"' -.- "1:: I C Pi.i 2 .  5 2 ..eve ,-'.L.!i 

j 
DONALD RUMSFELD, ETAL ) 

) Tudge Echols/Brown 

NOTICE OF SETTING OF INITIAL, CASE MANAGEMENT CONFERENCE 

Pursuant to Local Rule 1 1, effective January I, 2001, notice is hereby given that the initial case 
management conference is scheduled before Magist~ate Tudge Brown, Courtroom 776, U S . Cou~thouse, 
801 Broadway, Nashville, TN, at 10:OO AM on October 17,2005 

LEAD TRIAL COUNSEL FOR EACH PARTY who has been served and who has ~eceived this 
notice is ~equired to attend the initial case management conference, unless othe~wise ordered by the case 
management Judge Appearance by counsel at the initial case management conference will not be 
deemed to waive any defenses to personal jurisdiction Counsel are advised to bring thei~ calenda~s 
with them to the conference f o ~  the purpose of scheduling future dates Counsel f o ~  the filing party is 
also advised to notify the courtroom deputy for the Judge before whom the conference is scheduled, if 

e none of the defendants has been served prior to the scheduled conference date 

- Pursuant to Local Rule I l(d), counsel for all parties shall, at the initiative of the plaintiffs 
counsel, code1 prior to the initial case management conference as I equired by Fed R Civ P 26(f), to 
discuss the issues enumerated in Local Rule Il(d)(l)(b) and (c) and Local Rule 1 l(d)(2), and to 
dete~mine if any issues can be resolved by agreement subject to the C0ur.t'~ approval Pursuant to Local 
Rule 1 l(d)(l)b 2, counsel for all parties shall, at the initiative of plaintifrs counsel, prepare aproposed 
case management order that encompasses the discovery plan ~equired by Fed R Civ P 26(f), the 
pertinent issues listed in section (d)(l)c and section (d)(2), and any issues that can be resolved by 
agreement The proposed case management order shall be filed with the Court THREE (3) 
business days before the initial case management conference. If the proposed order CANNOT 
be filed on time, PLAINTIFF'S COUNSEL is responsible for contacting the Magistrate Judge's 
office to reschedule the conference. FAILURE to obtain service on &I defendants should be 
called to the Magistrate Judge's attention. RAILURE TO FILE THE PROPOSED ORDER 
WITHOUT CONTACTING THE MAGISTRATE JUDGE'S OFFICE CAN RESULT IN 
SANCTIONS. 

Effective December 1,2000, Fed .R.Civ P 26(a)(l) r ega ding requi~ed initial disclosures applies 

PURSUANT TO LOCAL RULE I l(d)(l), COUNSEL FOR THE PARTY FILING 
THIS LAWSUIT MUST SERW A COPY OF THIS NOTICE ON THE OTHER 
PARTIES TO THIS LAWSUIT, ALONG WITH THE SUMMONS AND COMPLAINT 

m OR WITH THE REQUEST FOR WAIVER OF SERVICE UNDER FED.R.CIV.P. 4(d), 
OR WITH THE SERVICE COPY OF THE NOTICE OF REMOVAL. - 

CLERK'S OFFICE 
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h 
UNITED STATES DISTRICT COURT 

MIDDLE District of TENNESSEE 

PHIL BREDESEN, Governor of the State of 
Tennessee, 

SUMMONS IN A CIVIL ACTION 
v. 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States, et al. 

CASE NUMBER: 3 0 S L QS&.$ a 

1 TO: (Name and address of Defendant) 

ANTHONY J. PRINCIPI, Chairman 
Defense Base Closure & Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

A YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

DIANNE STAMEY DYCUS 
Deputy Attorney General 
Tennessee Attorney General's Office 
General Civil Division 
P.O. Box 20207 
Nashville, TN 37202 
Phone: (61 5) 741-6420 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken aga~nst you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

KEITH THROCKMORVOD AUG 1 8 2005 
--*- ObRK DATE 

(BY) DEPUT) CLMK 
SERVICE COPY 
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RETURN OF SERVICE 

I 
Check one box below to indicate appropriate method ofservice 

Servlce of the Summons and compla~nt was made by me"' 

AME OF SERVER (PRINT) 

Served personally upon the defendant. Place where served: 

DATE 

TITLE 

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein. 

Name of person with whom the summons and complaint were left: 

C3 Returned unexecuted: 

STATEMENT OF SERVICE FEES 

I DECLARATION OF SERVER I 

TRAVEL 

I declare under penalty of pe jury under the laws of the United States of America that the foregoing information 
contained in the Return of Service and Statement of Service Fees is true and correct. 

Address of Server 

SERVICES 

As to who may serve a summons see Rule 4 of the Federal Rules of C ~ v i l  Procedure. 

TOTAL 
$0.00 



IN THE UNITED STATES DISTRICT COURT 

A FOR THE MIDDLE DISTRICT OF TENNESSEE 

NOTICE OF NEW CIVIL ACTION 

TO: ALL COUNSEL DATE: 0811 8/05 

FROM: CLERK OF COURT 

RE: PHIL BREDESEN V. DONALD H. RUMSFELD, ETAL 

CASE NO.: 3:05-0640 

NOTICE REGARDING CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. tj 636(c), as amended, and Rule 73(b) of the Federal Rules of Civil 
Procedure, this Court has designated the Magistrate Judges of this District to conduct any or all 
proceedings in civil cases, upon consent of the parties. The parties may consent to have this civil 
action tried on the merits before the Magistrate Judge, either as a bench trial or a jury trial. The 
parties may consent to have the Magistrate Judge enter final judgment in the case or may consent to 

h. have the Magistrate Judge decide specific matters in the case, such as dispositive motions. To 
exercise your right to consent in this case, all parties must consent in writing by signing the attached 
form. Under Rule 73(b), however, no party shall inform the District Court, the Magistrate Judge or 
the Clerk of any party's response, unless all parties consent. See generally Rules 72-76 of the 
Federal Rules of Civil Procedure. 

If all parties agree to the assignment of this case to the Magistrate Judge, an appeal, if any, 
shall be taken directly to the U. S. Court of Appeals as provided in 28 U.S.C. 5 636(c)(3) and Rule 
73(c). Further review may be taken to the U. S. Supreme Court by writ of certiorari. 

Some of the advantages of consenting to proceed before the Magistrate Judge are: (1) that 
it results in early and firm trial dates; (2) that it avoids any duplication in de novo review by the 
District Judge of the Orders or Reports and Recommendations of the Magistrate Judge who is 
assigned to the case; and (3) that it alleviates the increasing demands of criminal cases on the District 
Judges. 

The Court normally allows and encourages the parties to consent at any time during the 
pretrial proceedings, including immediately preceding the scheduled trial. 

DO NOT RETURN THE ATTACHED FORM UNLESS ALL PARTIES CONSENT 
TO PROCEED BEFORE THE MAGISTRATE JUDGE. 

rn 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

DIVISION 

9 1 
Plaintiff ) No. 

) 
) District Judge Echols 

, 1 
Defendant ) Magistrate Judge Brown 

CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 5 636(c), Rule 73(b) of the Federal Rules of Civil Procedure, and Local 
Rule 301 of the Local Rules for Magistrate Proceedings, 

( ) All parties consent to have a United States Magistrate Judge conduct any and all further 
proceedings including the entry of judgment in this civil action OR all parties authorize the 
Magistrate Judge to decide the following matters: 

iA 

Any appeal shall be to the U. S. Court of Appeals as provided in 28 U.S.C. 5 636(c)(3) and Rule 
73(c). 

SIGNATURES OF ALL COUNSEL OF RECORD AND ANY UNREPRESENTED PARTY ARE 
REQUIRED. 

Attorney for Plaintiff/Plaintiff Attorney for Defendant/Defendant 

Attorney for PlaintiffJPlaintiff Attorney for DefendantIDefendant 

Attorney for Plaintiff/Plaintiff Attorney for DefendantIDefendant 

If necessary, attach an additional page with additional signatures of counsel or parties. 

DO NOT FILE THIS FORM UNLESS ALL PARTIES CONSENT TO PROCEED BEFORE THE 
MAGISTRATE JUDGE. 



IN THE UNITED STATES DISTRICT COURT c Lt . . & - .  A 

FOR THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 2025 AUG 18 Pa 1 : 56 

PHIL BREDESEN, Governor of the 
State of Tennessee, 

Plaintiff, 

tJ.S. D i l  ~ ; { ~ , ~  i' CG1!4 i 
MIDDLE 3tSTAIC'F O f  TN 

Q. v: 
<? j5-,; c'i, @& 

1 No. e. Y -..v '.-* 

DONALD H. RUMSFELD, Secretary of Defense ) 
of the United States; ANTHONY J. PRINCIPI, ) 
Chairman of the Defense Base Closure and 1 
Realignment Commission; JAMES H. 1 
BILBRAY; PHILLIP E. COYLE; HAROLD W. ) 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 1 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, members of the Defense Base ) 
Closure and Realignment Commission, 

1 
Defendants. 1 

C O M P L A I N T  

Plaintiff, PHIL BREDESEN, in his official capacity as Governor of the State of 

Tennessee, by and through his attorney, Paul G. Summers, Attorney General of the State of 

Tennessee, submits the following complaint against the defendants, DONALD H. RUMSFELD, 

in his official capacity as Secretary of Defense of the United States; ANTHONY J. PRINCPI, in 

his official capacity as Chairman of the Defense Base Closure and Realignment Commission; 

JAMES H. BILBRAY; PHILLIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. 



HANSEN; JAMES T. HILL; LLOYD W. NEWTON; SAMUEL K. SIUNNER; and SUE 

FL ELLEN TURNER, in their official capacities as members of the Defense Base Closure and 

1 Realignment Commission, as follows: 

Nature of This Action 

1. This action arises out of the Department of Defense's ("the Department") attempt, 

unilaterally and without seeking or obtaining the approval of the Governor of the State of 

Tennessee, to realign the 11 8th Airlift Wing of the Tennessee Air National Guard stationed in 

Nashville, Tennessee. The Department's attempt to realign the 11 8th Airlift Wing without first 

obtaining Governor Bredesen's approval violates federal law, which expressly grants rights to the 

State of Tennessee and its Governor, as commander-in-chief of the Tennessee National Guard. 

C4 
While this action arises in the context of the 2005 Base Realignment and Closing process, 

plaintiff does not challenge the validity of the Defense Base Closure and Realignment Act of 

1990, as amended, codified at I0 U.S.C. $2687 note (the "BRAC Act"). Rather, plaintiff asserts 

that Secretary Rumsfeld has acted in excess of his statutory authority under the BRAC Act; that 

Secretary Rumsfeld has derogated rights granted by Congress to Governor Bredesen independent 

of the BRAC Act; and that Secretary Rumsfeld's action violates Article 1, 98 and Amend. 11 of 

the United States Constitution. 

Parties 

2. Plaintiff, Phil Bredesen, is the Governor of the State of Tennessee. Pursuant to 

the Constitution and laws of the State of Tennessee, plaintiff is the Commander in Chief of the 



I military forces of the State of Tennessee, except for those persons who are actively in the service 

of the United States. 

3. Defendant Donald H. Rumsfeld is the Secretary of Defense of the United States. 

Pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of federal 

military bases in the United States to the Defense Base Closure and Realignment Commission. 

He is sued in his official capacity only. 

4. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission. He is sued in 

his official capacity only. 

5.  Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehrnan, Jr.; James V .  

Hansen; James T. Hill; Lloyd W. Newton; Samuel K. Skinner; and Sue Ellen Turner have been m 
named by the President of the United States to be members of the Defense Base Closure and 

Realignment Commission. They are sued in their official capacities only. 

6. The members of the Base Closure and Realignment Commission have interests 

which could be affected by the outcome of this litigation and are made defendants pursuant to 

Rule 19(a) of the Federal Rules of Civil Procedure. 

Jurisdiction and Venue 

7. This is a declaratory judgment action pursuant to 28 U.S.C. 952201,2202, and 

Fed.R.Civ.P. 57, which involves the interpretation of provisions of the United States Constitution 

(art. 1, $8 and Amend. 11) and federal statutes (10 U.S.C. $2687 note; 10 U.S.C. §518235(b)(l) 



and 18238; and 32 U.S.C. $104). This Court has jurisdiction pursuant to 28 U.S.C. $133 I 

a because it arises under the laws of the United States. 

8. Venue is proper in the Middle District of Tennessee by virtue of the fact that the 

Nashville International Airport Air Guard Station where the 11 8th Airlift Wing is based is in the 

Middle District of Tennessee and by virtue of the fact that the official residence of the Governor 

of the State of Tennessee is in the Middle District of Tennessee. 

9. Pursuant to Sections 2903 and 29 14 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Defense Base Closure and Realignment Commission is empowered 

to consider the recommendations of the Secretary of Defense and make recommendations to the 

I *4 
President of the United States for the closure and realignment of military bases. 

10. Pursuant to Sections 2903 and 2904 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Secretary of Defense of the United States shall close the bases 

recommended for closure by the Commission and realign the bases recommended for 

realignment, unless the recommendation of the Defense Base Closure and Realignment 

Commission is rejected by the President of the United States or disapproved by a joint resolution 

of Congress. 

11. The purpose of the BRAC Act is to close or realign excess real estate and 

improvements that create an unnecessary drain on the resources of the Department of Defense. 



12. The BRAC Act creates criteria for use in identifying military installations for 

A closure or realignment. Pursuant to Section 2910, "realignment" is defined by the Act to include 

"any action which both reduces and relocates functions and civilian personnel positions but does 

not include a reduction in force resulting from workload adjustments, reduced personnel or 

funding levels, or skill imbalances." 

13. On May 13,2005, Defendant Rumsfeld recommended to the Base Closure and 

Reassignment Commission realignment of the Tennessee Air National Guard's 1 18th Airlift 

Wing and relocation of eight C 1 30 aircraft to different Air National Guard Units based in 

Louisville, Kentucky and Peoria, Illinois. 

14. The 1 18th Airlift Wing is an operational flying National Guard Unit located 

I entirely within the State of Tennessee at the Nashville International Airport Air Guard Station in 

(r 
Nashville, Tennessee. 

15. There are currently one thousand two hundred twenty-seven (1,227) military and 

civilian positions allotted to the 11 8th Airlift Wing. 

16. The 1 18th Airlift Wing personnel consists of sixty-five (65) Active Guard and 

Reserve personnel, two hundred twenty-six (226) military technicians, and nine hundred thirty- 

six (936) part-time guard members. Under the recommendation of Secretary Rumsfeld, seven 

hundred two (702) total personnel will be lost by the Tennessee Air National Guard consisting of 

nineteen (1 9) Active Guard and Reserve, one hundred seventy-two (1 72) military technicians, 

and five hundred eleven (5 11) traditional part-time guard positions. 

17. The realignment of the 1 18th Airlift Wing in Nashville will also deprive the State 

of the ability to Airlift civil support teams from Nashville to areas throughout the State which 



may be in danger from a chemical, nuclear, or biological accident or incident. Removal of these 

aircraft makes the State vulnerable in its ability to respond to a terrorist attack, and would 

severely affect Tennessee's Homeland Security. 

18. The seven hundred two (702) total personnel that would be lost under the BRAC 

recommendation include the Aero Med Squadron, AES, or Aero Medical Evacuation Squadron, 

the only deployable medical capability in the Tennessee Air National Guard. The AES would be 

relocated to Carswell Air Force Base in Texas. The relocation of the Aero Medical Evacuation 

Squadron would severely reduce Tennessee's Homeland Security response capabilities. 

19. The 1 18th Airlift Wing plays a key role in disaster and emergency response and 

recovery in Tennessee, particularly as it relates to planning for major disasters such as earthquake 

activity along the New Madrid Fault which runs through West Tennessee to include the city of 

4 ' 4  
Memphis. 

20. The Air National Guard Base in Nashville is central to five (5) FEMA regions and 

is a key element in the potential activation of the Emergency Management Assistance Compact 

entered into by all fifty states and ratified by Congress. 

21. During Operation Noble Eagle from September 11, 2001, until October 2002, the 

1 18th Airlift Wing was one of only three such units selected to support critical Quick Reaction 

Force (QRF) and Ready Reaction Force (RRF) missions, and was identified as a Weapons of 

Mass Destruction (WMD) first responder Airlift Support Wing. Relocating the 11 8th Airlift 

Wing would deprive the State of Tennessee of these critical Homeland Security functions. 

22. The one thousand two hundred twenty-six, (1,226) positions assigned to the 1 18th 

Airlift Wing constitute a well trained, mission ready state military force available to Governor 



Bredesen to perform State Active Duty Missions dealing with homeland security, natural 

disasters and other State missions. 

23. Realignment of the 1 18th Airlifi Wing will deprive the Govemor of nearly 

one-third of the total strength of the Tennessee Air National Guard and will reduce the strength 

of Tennessee military forces in the Middle Tennessee region. 

24. Deactivation of the 1 18th Airlift Wing in Nashville, Tennessee will deprive the 

Governor and the State of Tennessee of a key unit and joint base of operations possessing current 

and future military capabilities to address homeland security missions in Tennessee and the 

southeastern United States. 

25. In May 2005 and at all times subsequent to Secretary Rumsfeld7s transmittal of 

the BRAC Report to the BRAC Commission, an overwhelming majority of the 118th Airlift 

Wing was not and currently is not in active federal service. 
A 

26. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the approval of Governor Bredesen or his authorized representatives to change the branch, 

organization or allotment of the 1 18th Airlift Wing. 

27. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the approval of Governor Bredesen or his authorized 

representatives to change the branch, organization or allotment of the 1 18th Airlift Wing. 

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the consent of Govemor Bredesen or his authorized representatives to relocate or realign 

the 1 18th Airlift Wing. 



29. At no time during the 2005 BRAC process did any authorized representative of' 

the Department of Defense request or obtain the consent of Governor Bredesen or his authorized 

representatives to relocate or realign the 11 8th Airlift Wing. 

30. If requested, Governor Bredesen would not give his approval to relocate, 

withdraw, deactivate, realign, or change the branch, organization or allotment of the 1 18th 

Airlift Wing. 

3 1. By letter dated August 5,2005, Governor Bredesen wrote to Secretary Rumsfeld 

stating that he did not consent to the deactivation, realignment, relocation, or withdrawal of the 

118th Airlift Wing. See Exhibit A. 

I 32. To date, neither Secretary Rumsfeld nor any authorized representative of the 

Department have responded to Governor Bredesen's letter dated August 5,2005. 

33. The Tennessee National Guard constitutes a portion of the reserve component of 

the armed forces of the United States. 

34. The Air National Guard base at the Nashville International Airport Air Guard 

Station is used for the administering and training of the air reserve component of the armed 

forces. 

35. The Office of the General Counsel for the Defense Base Closure and Realignment 

Commission has issued a legal opinion questioning the legality of the recommendations of 

Secretary Rumsfeld regarding the closure and realignment of certain National Guard units, 

including the recommendations regarding the realignment of the 1 18th Airlift Wing. See Exhibit 



36. Pursuant to 32 U.S.C. §104(a) each State may fix the locations of the units and 

headquarters of its National Guard. 

37. Federal law prohibits defendant Rumsfeld from taking action to realign the 11 8th 

Airlift Wing without the consent of the Governor of the State of Tennessee. 

38. By virtue of defendant Rumsfeld's proposal to realign the 11 8th Airlift Wing 

without the consent of the Governor of the State of Tennessee an actual controversy exists 

between the parties. 

First Claim for Relief 

39. Plaintiff incorporates by reference and realleges paragraphs 1 through 38, 

inclusive, as though fully set forth herein. 

40. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

4- 
inappropriately using the Act as a basis to move aircraft from the Tennessee National Guard to a 

unit of the National Guard in another state. 

41. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to determine how a National Guard unit is equipped or 

organized. 

42. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to relocate, withdraw, disband or change the organization 

of the Tennessee Air National Guard. 

43. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, under the authority of the BRAC Act, 



I 

realign the 1 18th Airlift Wing. 

4m 44. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Second Claim for Relief 

45. Plaintiff incorporates by reference and realleges paragraphs 1 through 44, 

inclusive, as though fully set forth herein. 

46. Pursuant to 32 U.S.C. $ 104, no change in the branch, organization or allotment cjf 

a National Guard unit located entirely within a State may be made without the approval of that 

State's governor. 

47. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

C4 
Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

48. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Third Claim for Relief 

49. Plaintiff incorporates by reference and realleges paragraphs 1 through 48, 

inclusive, as though fully set forth herein. 



50. Pursuant to 10 U.S.C. $ 18238, a unit of the Army National Guard or the Air 

National Guard of the United States may not be relocated or withdrawn without the consent of 

the governor of the State in which the National Guard is located. 

5 1. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declarato~y 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

52. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Fourth Claim for Relief 

53. Plaintiff incorporates by reference and realleges paragraphs 1 through 52, 

inclusive, as though fully set forth herein. 

54. Pursuant to 10 U.S.C. $ 1 8235(b)(l), the Secretary of Defense may not permit any 

use or disposition of a facility for a reserve component of the armed forces that would interfere 

with the facilities' use for administering and training the reserve components of the armed forces. 

55.  Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld's proposed realignment of the 1 18th Airlift Wing 

would result in interference with the use of the Nashville International Airport Air Guard Station 

for the training and administering of reserve components of the armed forces and is barred by 10 

U.S.C. $18235(b)(l). 

56. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 



protect and enforce the use of the Nashville International Airport Air Guard Station for the 

training and administering of reserve components of the armed forces. 

Fifth Claim for Relief 

57. Plaintiff incorporates by reference and realleges paragraphs 1 through 56, 

inclusive, as though fully set forth herein. 

58. Under the provisions of the United States Constitution, authority over the militaly 

is divided between the federal and state governments. U.S.C.A. Const. Art. 1, $8. The guarantee 

of the Second Amendment, regarding states' right to a well-regulated militia, was made for the 

purpose to assure the continuation and effectiveness of state militia. U.S.C.A. Const. Amend. LI. 

59. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld's recommendation to realign the 1 18th Airlift Wing I A 
I 

II 

violates Art. 1, $8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Tennessee National Guard, without the approval of Governor 

Bredesen. 

60. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 



WHEREFORE, plaintiff prays that this honorable Court grant the following relief 

A. Enter a declaratory judgment declaring the realignment of the 11 8th Airlift 

Wing as proposed by defendant Rumsfeld without the consent of the Governor of the State of 

Tennessee is prohibited by federal law; and 

B. Grant such other relief as is warranted in the circumstances. 

Respectfully submitted, 

s PAUL G. SUMMERS(6285) 

Attomey General 
State of Tennessee 

DIANNE STAMEY D ~ C U S  ($654) 
Deputy Attomey General 
General Civil Division 
State of Tennessee 
P.O. Box 20207 
Nashville, TN 37202 
(6 15) 741 -6420 



STATEOFTENNESSEE 

ah PHIL BREDESEN 
GOVERNOR 

5 August 2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
The Pentagon 
1 155 Defense Pentagon 
Arlington, VA 20301 

Dear Secretary Rumsfeld: 

1 thank you for your outstanding service to our country as the Secretary of Defense, and for this 
opportunity to provide input on behalf of the citizens of the State of Tennessee. I am concerned about the 
Air Force's recommendation to remove the C-130's from the Nashville 1 18!h Airlift Wing (AW). I am also 
concerned with the errors and the methodology used by the Air Force to select the Nashville unit for 
realignment. See attached concerns. 

As the Governor of the State of Tennessee, I do not consent to the realignment of the 11 8Ih AW in 
Nashville. I agree with the Governors of many other states, the National Guard Association of the United 
States, and the BRAC General Counsel concerning the significant legal issues with the Air National Guard 
BRAC recommendations. It is my opinion the Air Force recommendation for the realianment of the 
Nashville unit and elimination of their flying Wing substantially deviate from the CongGssional criteria used 
to evaluate military bases. 

In summary, the Volunteers of Tennessee stand ready to continue our long history of providing 
military men and women to defend our nation and way of life. The 1 18Ih Airlift Wing has outstanding 
facilities, a viable and relevant airlift mission, and this unit has answered the call of our nation for over 85 
years. The current C-130 mission will remain in high demand for many years to come. 

I respectively ask for a careful examination of the military value, cost details, and legal concerns of 
the recommendation to realign the Nashville unit and move its aircraft to other Air National Guard locations. 
Commissioner Bilbray has seen first hand the military value of the base and strong suppot? the surrounding 
area provides to the military. 

Phil Bredesen 

Attachment: Concerns for Realignment of the 1 1 Bih Airlift Wing 

State Capitf%l. Nashville. Tennessee 37243-0001 
1615) 74 1-2001 

EXHIBIT A 



The Honorable Donald H. Rumsfeld 
5 August 2005 
Page 2 

cc: The Honorable Bill Frist 
The Honorable Lamar Alexander 
The Honorable William 1. Jenkins 
The Honorable John J. Duncan, Jr. 
The Honorable Zack Wamp 
The Honorable Lincoln Davis 
The Honorable Jim Cooper 
The Honorable Bart Gordon 
The Honorable Marsha Blackburn 
The Honorable John S. Tanner 
The Honorable Harold E. Ford, Jr. 



BRAC Concerns for Realignment of the 11 8 h  Airlift Wing, Nashville TN 

Below is a list of concerns that relate to the Air Force's recommendation to remove the 
C-130's from the Nashville 118th Airlift Wing (AW). This includes errors with Military Value data 
and flaws in the methodology used by the Air Force to select the Nashville unit for realignment: 

1. The 1 18b AW military value score has several errors in Military Value data collection and 
calculation. For example, the "Installation Pavement Quality" of the Nashville runways received 0 
(zero) points; however when properly calculated, the Nashville runways will receive the maximum 
of 5.98 points for this important item. Once corrected, this single item will substantially improve the 
Military Value ranking of the Nashville unit. This is only one example of the errors that have been 
formally submitted to the BRAC staff for correction of the Military Value score. 

2. It appears the Air Force used the BRAC process to rebalance ANG Aircraft among the states, 
i.e., states with more ANG units should absorb more aircraft losses. If the number of ANG units in 
a state is a BRAC consideration, then the DOD should try to re-balance the number of active duty 
bases among the states, or the number of total military among the states, or the number of reserve 
members in each state. Tennessee ranks very low in each of the above comparisons and is under 
represented with military assets. When you compare active duty personnel numbers in Tennessee 
to those in other states, Tennessee is ranked number 41 in the nation, with only 2,700 active duty 
members. Also, on a Total Military (Active Duty and Reserve) Per Capita basis, Tennessee is 
ranked number 37 in the nation. So how do you justify moving a highly trained and combat 
seasoned Flying Wing out of Tennessee to other states with a larger military presence? 

3. There are six C-130 ANG units with lower military value than Nashville that are keeping or 
gaining Aircraft. One of these lower military value locations will receive Nashville C-130's and will 
need $4.3M of Military Construction (MILCON) to beddown the additional aircraft and would need 
$34M of MILCON for this unit to robust to 16 C-130's. The Nashville unit previously operated 16 C- 
130's at this location for 14 years and stands ready to robust back to 12 or 16 aircraft at Zero Cost 
(As noted in the USAF BRAC data). Given the restrictions on MILCON funding and retraining cost, 
the realignment of the Nashville unit is not justified. 

4. If the realignment occurs, many of the unit's combat experienced and well-trained aircrews and 
maintenance staff will leave the military, because these members will not be able to leave their 
hometown and move to another base. This will have a negative impact on the Homeland Defense 
and state emergency response mission. The C-130 is a "best fit" for the above missions and to 
support Military First Responders. In addition to providing combat airlift support during recent wars 
(including the Iraq War), the Nashville unit has provided support for forest fires, storm damage, 
drug interdiction, medical rescue operations, and other FEMA region support. 

5. The 118Ih AW has very low cost and efficient facilities: the real property lease is one dollar until 
2045; most of their facilities are less than 5 years old and in outstanding condition (in fact the 118th 
AW just received a Design Award from the Air Force for a $24M Aircraft Hangar Complex); and use 
of four Nashville runways cost the federal government only $36,00O/year. 



BRAC Concerns for Realignment of the 118th Airlift Wing, Nashville TN 

r14 Page 2 

In summary, it appears the Air Force recommendation for the realignment of the Nashville unit and 
elimination of their flying Wing substantially deviate from the Congressional criteria used to 
evaluate military bases. These concerns have also been expressed by the Tennessee Air National 
Guards leadership during Commissioner Bilbray's June 05 visit, by members of our congressional 
delegation, by our Adjutant General, Gus Hargett, testimony to the Commission Regional Hearing 
in Atlanta, and others who have submitted formal input for the record. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 

Discossion of Legal and Policy Considerations Related to Certain Base Closure and 
ReaIignment Recommendations 

Dan cowhigl 
Deputy General Counsel 

July 14,2005 

This memorandum describes legal and policy constraints on Defense Base 
Closure and Realignment Commission (Commission) action regarding certain base 
closure and realignment recommendations. This paper will not describe the limits 
explicit in the Defense Base Closure and Realignment Act of 1990, as amended (Base 
Closure AC~),' such a s  the final selection  riter ria,^ but rather will focus on other less 

Major, Judge Advocate General's Corps, U.S. A m y .  Major Cowhig is detailed to the Defense Base 
Closure and Realignment Commission under 5 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
Pub. L. No. 101-510, Div B, Title XXUL, Part A, 104 Stat. 1808 (Nov. 5,1990), as amended by Act of 

Dec. 5, 199 1, Pub. L. No. 102- 190, Div A, Title 111, Part D, 5 344(b)(1), 105 Stat. 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, Div B, Title XXVIII, P a t  B, $4 2821(a)-(h)(l), 2825,2827(a)(l), (2), 105 Stat. 
1546, 1549, 1551; Act of Oct. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, 5  1054(b), Div. 
B, Title X X m ,  Subtitle B, $5  2821(b), 2823,106 Stat. 2502,2607,2608; Act of Nov. 30,1993, Pub. L. 
No. 103-160, Div. B, Title XXIX, Subtitle A, $9 2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908(b), 
291 8(c), Subtitle B, 9s 2921@), (c), 2923,2926,2930(a), 107 Stat 191 1, 1914,1916, 1918, 1921,1923, 
1928,1929,1930, 1932,1935; Act of Oct 5,1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, $9 
1070(b)(15), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, $9; 281 1,28 12(b), 2813(c)(2), 2813(d)(2), 
2813(e)(2), 108 Stat 2857,2858,3053,3055,3056; Act of Oct 25, 1994, Pub. L. No. 103-421, §2(a)-(c), 
(f)(2), 108 Stat. 43464352,4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, $$ 
1502(d), 1504(a)(9), 1505(e)(l), Div. B, Title XXVIII, Subtitle C, $$2831(b)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept 23, 1996, Pub. L. No. 
104-201, Div. B, Title X X W I ,  Subtitle B, $9 2812(b), 2813(b), 110 Stat. 2789; Act ofNov. 18, 1997, Pub. 
L. NO. 105-85, Div. A, Title X, Subtitle G, (j 1073(d)(4)(B), (C), 11 1 Stat. 1905; Act of Oct. 5, 1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G, § 1067(10), Div. C, Title XXVIII, Subtitle C, $ 5  2821(a), 2822, 113 
Stat. 774, 853,856; Act of Oct. 30,2000, Pub. L. No. 106-398,$ 1, 114 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. NO. 107-107, Div. A, Title X, Subtitle E, $ 1048(d)(2), DivB, Title XXVIII, Subtitle C, $2821(b), 
Title XXX, $5 3001-3007,115 Stat 1227,1312, 1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
Title X, Subtitle F, $ 1062(f)(4), 1062(m)(l)-(3), Div. B, Title XXVILI, Subtitle B, i j  2814(b), Subtitle D, 
Q' 2854, 116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. $08-136, Div A, Title VI, 
Subtitle E, 4 655(b). Div. B, Title XXVIII, Subtitle A, 9; 2805(d)(2), Subtitle C, 4 2821, 117 Stat. 1523, 

EXHIBIT B 
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obvious constraints on Commission actiox4 This memorandum is not a product of 
deliberation by the commissioners and accordinsly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY: as an illustration. The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 1 3 OH aircrafi of the 9 14' Airlift Wing (AFR) to the 3 1 4th 
Airlift Wing, Little Rock Air Force Base, AR. The 914~'s  headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 10' Space Group (AFR~) at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackiand Air 
Force Base, TX. Also at Niagara, distriiute the eight KC-135R aircraft of 
the 107' Air Refbeling Wing ( A N G ~ )  to the I 01"' Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 101 
wilI subsequently retire its eight KC-135E aircraft and no Air Force 

A n  
aircraft rernain at ~ i a g a r a . ~  

1721, 1726; and Act of Oct 28,2004, Pub. L. NO. 108-375, Div. A, Title X, Subtitle I, 9: 1084(i), Div. B, 
Title XXVIII, Subtitle C, $$2831-2834,118 Stat. 2064,2132. 
Base Closure Act 5 29 13. 

* Although the Commission has requested the views of the Department of Defense (DoD) on these matters, 
as of this writing DoD has refused to provide their analysis to the Commission See Letter from DoD 
Office of General Counsel (OGC) to Commission Chairman Principi (June 24,2005) (with email request 
for information (W) (hclosure 1) and Letter ffom DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with ernail RFI) (Enclosure 2). These documents are available in the electronic 
library on the Commission website, www.bmc.~ov, filed as a clearinghouse question reply under document 
control number (Dm) 3686. 

D E E  OF DEFENSE, BASE CLOSURE AND REAUGNMENT REPORT, VOL I, PART 2 OF 2: DETAILED 
RECOMMENDATIONS, Air Force 33 (May 13,2005). This recommendation and the others cited in this paper 
are identified by the section and page number where they appear in the recommendations presented by the 
Secretary of Defense on May 13,2005. 
Air Force Reserve 
Air National Guard 
The justification, payback, and other segments of AF 33 read: 

Justifcation: This recommendation distnbtes C-130 force structure to Little Rock 
(1 7-airlift), a base with higher military value. These transfers move C-130 force structure 
fiom the Air Force Re- to the active duty - addressing a documented imbalance in 
the active/rcshve manning mix for C-130s. Additionally, this recommendation 
distributes more capable KC-135R aimaft to Bangor (123), replacing the older, Iess 
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This recommendation, AF 33, includes elements common to many of the other 
Air Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

capable KC-135E aircraft Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
tbis recommendation is $65.2M. The net of all costs and savings to the Department 
during the implementation period is a savings of $5.3M. A ~ u a l  recuring savings after 
implementation are $20.1M, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum p~ttntial reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006-201 1 period in the Buffalo-Niagara Falls, NY, 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of ~ E P T .  OF 
DEFENSE, BASE CWSURE AND REALIGNMENT REPORT, VOL. I, PART 1 OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the infixstructure of the communities to support rmssions, 
forces, and persomeL There are no known community in6rastmcture impediments to 
implementation of all recommendations affecting the installations in this 
recommendation 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or tribal resources; land use consiTaints or sensitive resource areas; noise; 
threatened and endangered species or critical habita~ waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
recommendation. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs include $0.3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation. There are no anticipated impacts to the costs of environmental restoration 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed There are no known 
environmental impediments to the implementation of this recommendation 

The payback figures are h o r n  to be incorrect, as they take the manpower costs associated with the 107~ 
Air Refueling Wing. a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD'S 2005 SEWION PROCESS ANDRECOMMENDATIONS FORBASE CLOSURES AND 
REALIGNMENTS (GAO-05-785) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ u a r d ~  unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, md; 

= the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or territory to that of another 

The legal and policy considerations related to Commission action on each of these 

e elements are discussed below. While severaI of these issues are unique to the 
recommendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC-135R aircraft . .. to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that would direct the relocation of individual aircraft to specific 
sites. 

These units have a dual status. Although often referred to as units of the "Air National Guard" or "Amy 
National Guard," these units are only part of the National Guard when they are called into Federal s m c c .  
When sening in a state or territorial role, they fcnm a part of the militia (or guard) of their own sate or 
tcnitory under the command of tbcir own governors. When called into Federal service, the units form a 
part of the National Guard, a part of the Armed Forces of the United States under tbe command of the 
President. 
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Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closye Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~orce." 

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to reIieve the Air Force of basing restrictions placed on 

F specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief. Were operational circumstances to arise that required the redistribution of those 
aircraft, this conflict of authorities could delay or prevent appropriate action.12 

Where an otherwise appropriate recommendation would require the Air Force to 
place certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

lo Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shor$all, 
the Air Force would also suffer greater operational impediments fiom statutory directions on the basing of 
specific a i h m e s  today than under the conditions that prevailed in the early 1990s. 
11 Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on which the President transmits the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of this argument is questionable. Absent a later action by Congress or the President, or a future 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 
l2 Although both 8 2904(c)(2) of the Base Closure Act and 10 USC 5 2687fc) permit the realignment or 
closure of a military installation regardless of the restrictions contained in each "if the President certifies to 
the Congress that such closure or realignment must be implemented for reasons of national security or a 
military emergency," 10 USC 5 2687(c), this language does not relieve the armed forces f h m  the statutory 
provisions that result from the Base Closure Act process. 
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at specific locations. This could be accomplished in some instances by amending the 
recommendation to identify the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated airframes. In 
instances where the recommendation would move a i r d  without any associated units, 
functions or substantial inhtructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit the 
Secretary of the Air Force to distribute the aircraft in accordance with the requirements of 
the service.13 

l3 For example, in AF 32, Cannon Air Force Basc, NM, the Air Force recommends 

Close Cannon Air Force Base, NM. Distriiute the 27' Fighter Wing's F-16s to 
the 1 15" Fighter Wing, Dane County Regional Airport, T u x  Field Air Guard Station, 
WI (three aircraft); 114' Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150' Fighter Wiag, Kirtland Air Force Base, NM (three aircraft); 1 13' Wing, 
Andrews Air Force Base, MD (nine aircraft); 57' Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 3 68& Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recornmendation would stand-down the active component 27' Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force backup inventory. The 
language of this recommendation does not caU for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27' Fighter 
Wig's  aircraft as directed by the Secretary of the Air Force, in accordance with law." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the "d i s tn ion"  of 
airframes independent of any personnel or function exceeds the authority granted to the Commission in the 
Base Closure Act and, depending upon the other issues involved in the particular recommendation, may 
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes that 
do not require the authority of the Act and to effect changes in how a unit is equipped or organized Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
future needs and missions. Further, if legal bars associated with aspects of recommendations impacting 
the Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such 
an amendment could in some instances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and h d i n g  where the distributions are otherwise consistent with law. This could occur 
where the Secretary of the Air Force associates inhshucnue changes with those distniutions. 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is requFred only where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that in~tallation.'~ The Deparhnent of Defense may cany out the closure or 
realignment of a military installation that falls below these thresholds at wi11.16 

The Department of Defense does require the authority of the Base Closure Act to 
cany out the recommendation to "close Niagara Falls Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the foiIowing actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914'~'s headquarters moves to Langley Air Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC- 135R aircraft . . . to . . . 
Bangor Internationd Airport Air Guard Station, ME. 

. . . retire . . . eight KC-1 35E aircraft . . . . 

The Department of Defense does not require the authority of the Act to move 
groups of eight air~raft, '~ or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recommendations include similar language directing the movement or retirement of small 

I' 10 USC $ 2687(a)(2). 
l5 10 USC $ 2687(a)(3). 
' 6  By definition, the Base Closure Act does not apply to "closures and realignments to which section 2687 
of Title 10, United States Code, is not applicable, including closures and realignments carried out for 
reasons of national security or a rni1iku-y emergency referred to in subsection (c) of such section." Base 
Closure Act 5 2909(c)(2). 
17 Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircraft where 
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose 
retirement has been barred by statute, page 15. 
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numbers of aircrafi, often without moving the associated Several of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
law,?' the Air Force could carry out these actions on its own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
legal restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 

CI recommendations to rejection by the President or Congress or to a successful legal 
challenge in the courts.21 

l 8  For example, AF 44, Nashville International Airport Air Guard Station, TN, calls for the movement of 
four C- 130Hs fiom Nashvilie, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
without moving the associated personnel 
19 Far example, AF 34, Schenectady County Auport Air Guard Station, NY, calls for the movement of four 

C-130 aircraft &om Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base inf?astructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of 15 F-16s with no job losses and no associated base inhstrudure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F- 16s with an estimated total 
loss of five jobs and no associated base f i s t ruc ture  changes. 
20 See in pafticuiar the discussions of the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in the organization of an 
Air National Guard unit, page 11, and; the retirement of a i r 4  whose retirement has been barred by 
statute, page 15. 
2' Although Congressional Research Service recently concluded it is unlikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations would be 
limited to the closure or realignment of installations. The Availability of Judicial Review Rezarding 
Military Base Closures and Realiments, CRS Order Code RL32963, Watson, Ryan J. (June 24,2005). 
See the discussion of the use of the Base Closure Act to effect changes in how a unit is equipped, 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls below the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise conflict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation h m  the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation from the list.22 

The Use of the Base Closure Act to Effect Changes in How a Unit Is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C-130H aircraft of the 914~AirlifI Wing 
(AFR) to the 3 I 4fi Airlift Wing, Little Rock Air Force Base, AR. The 
9 14th'~ headquarters moves to h g l e y  Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC- 135R aircraft of the 107* 
Air Reheling Wing (ANG) to the 101"' Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 101 * will 
subsequently retire its eight KC-1 35E aircraft . . .. 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure from the Air Force Reserve to the active duty - addressing a 
documented imbalance in the actrctrve/reserve manning mix for C-130s . '~~ Many other Air 
Force recommendations include similar langua e directing the reorganization of flying 
units into Expeditionary Combat Support units4 the transfer or retirement of specific 

22 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 

of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page 11,  to retire aircraft whose 
retirement has been barred by statute, page 15, and to transfer aircraft fiom a unit of the Air Guard of one 
state or territory to that of another, page 17. 
23 Emphasis added. 

See, fox example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 1 8 6 ~  AX 
Rekeling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls International Airport Air Guard Station, MT, recommending in 
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aircraft without movement of the associated personnel,z or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act "is to provide a fair process that will result 
in the timely closure and realignment of military installations inside the United 
Under the Base Closure Acf "the term 'military installation' means a base, camp, post, 
station, yard, center, homepon facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased facility."'' The purpose 
of the Act is to close or realign excess red estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base CIosure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, ''the term 'realignment' includes any action which 
both reduces and reIocates functions and civilian personnel positions but does not include 
a reduction in force resultin porn workload adjustment;s, reducedpersonnel or funding 
levels. or skill  imbalance^.'^ A "realignment," under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

F The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped or organized. Recommendations that serve primarily to transfer 
aircraft fiom one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mix29 are outside the authority granted by the Act. The Commission 
must act to remove such provisions h m  its recommendations. 

effect that the 1 2om Fighter Wing of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 1 19& Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit 
25 See notes 18 and 1 9 above. 

Base Closure Act § 2901(b) (emphasis added). 
n Base Closure Act 9 2910(4). This definition is identical to that codified at 10 USC tj 2687(e)(1). 
28 Base Closure Act, $29 lO(5) (emphasis added). This definition is identical to that codified at 10 USC 
Q 2687(e){3). 
29 For example, AF 39, Mansfield-Lahm Muuicipal Airport Air Guard Station, OH, "addressing a 
documented imbalance in the adivdAir National Guard/Air Force Reserve manning mixfor C-130s" by 
closing "Mansfield-hhm Municipal Airport Air Guard Station (AGS), OH," disirilmbg "the eight 
C-130H aircraft of the 179' Airlift Wing (ANG) to the 908" Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 3 14" Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 
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The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC-135R aircraft of the 
1 0 7 ~  Air Refueling Wing (ANG) to the 101 '' Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircraft remain at Niagara." The recommendation is silent as to the disposition of 
the I 0 7 & ~ i r  Refirelin Wing of the New York Air Guard. The recommendation would 9i either disband the 107' , or change its organization from that of a flying unit to a ground 
unit.3o 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Form recommends that an Air Guard flying unit be 
stripped of its airmatt, the Air Force explicitly provides that the unit assume an 

F. expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 186& Air 
Refueiing Wing's KC- 135R aircraft to the 1 2gth Air Refueling Wing 
(ANG), General Mitchell Air Guard Station, WI (three aircraft); the 1 3 4 ~  
Air Refueling Wing (ANG), McGhee-Tyson Airport Air Guard Station, 
TN (three aircraft); and 101 St Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircrafi inventoy The 186th Air Refueling Wing's 
fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in  DON^' 21, Recommendation for Ciosure and Realignment Naval Air 
Station Joint Reserve Base Willow Crove, PA, and Cambria Regional Airport, 

30 If the intention is to disband the unif additional legal issues are present. The end-strength of the Air 
National Guard is set by Congress. Eliminating a refueling wing would alter the end-strength of the Air 
National Guard. 
31 Department of the Navy 
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Johnstown, PA, the Navy proposes to "close Naval Air Station Joint Reserve Base 
Willow Grove . . . deactivate the I 1 1 UI Fighter Wing (Air National Guard)." En AF 3 8, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 1 1 9 ~  
Fighter Wing's F- 1 6s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates ''the reduction in F- 
16 force structure and the need to align common versions of the F-I 6 at the same bases 
argued for realigning Hector to allow its aircraft to retire withouf aflying mission 
bac&ll.'J2 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to carry out such actions. 

By statute, "each State or Tenitory and Puerto Rim may fix the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 

F territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force the units of which when combined will form 
complete higher tactical units .. . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its governor.'a 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize tbe dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard actions.35 

Several rationales might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

32 Emphasis added. 
j3 32 USC 8 104(a). 

32 USC 8 104(c). 
35 Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: inquiry Response re: BI-0068 ('The Air Force has not received consent to the proposed 
realignments or closures hrn any Governors concerning realignment or closure of Air National Guard 
installations in their respective slates.") (June 16,2005) (Enclosure 3). 
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recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, wodd themselves become a statute, the 
recommendations would supersede these earlier statutory limitations. This argument 
could be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission would merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these statutes3' Each of these lines of reasoning would require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the National Guard as a savice that responds to both state 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of.. . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter38 without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~ o l u m b i a " ~  
It could be argued that this provision is limited by its language to the chapter in which it 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions reIated to base closures and realignments, Section 26~7,~ '  
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutory provisions related to the real 
property and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particu1a.r circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that "unless the President consents . . . an organization of the National Guard whose 

36 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, providsd that 'laws effective after December 3 1, 1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
37 It might even be asserted that the responsibility and authority of the Commission is limited to verifying 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act, so that the Commission has no responsibility or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument wodd ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
38 Chapter 1803, Facihties for Reserve Components, 10 USC $$ 1823 1 ei seg. 
39 10 USC $ 18238. 
40 10 USC 4 2687. 
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members have received compensation from the United States as members of the NationaI 
Guard may not be di~banded.'~' While it could be argued that if the President were to 
forward to Congress a report from the Commission that contained a recommendation that 
would effectively disband an "organization of the National Guard whose members have 
received compensation from the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
Closure Act , the President would be required to weigh the detrimental effects of setting 
aside the sum total of the base closure and realignment recommendations against 
acceding to the disbanding of a small number of National Guard organizations. Under 
those circumstances, consent could not reasonably be implied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn -from the text of the National Defense Act of 1916 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at a11  times.'^' This traditional military policy was given new vigor in the aftermath ofthe 
Vietnam War with the promulgation of what is generally referred to today as the Abrarns 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act pmcess is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these stamtory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the LegisIative and Executive branches of Federal ~ o v e m m e n t , ~ ~  they 

4' 32 USC 0 104(f)(l). 
42 32 USC $102. 
43 See Pemich v. De~artment of Defense, 496 U.S. 334 (1 990); see generally Youn~stown Sheet & Tube 
Co. v. Sawver, 343 U.S. 579 (1952) &eel Seizures). 
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also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~ o n s t i t u t i o n ~ ~  Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core Constitutional law and national policy. 

Where the practical resuIt of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air National Guard unit, the Commission may 
not approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 
compensation fi-om the United States as members of the National Guard, of the 
president 45 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

h AF 33, the Air Force recommends that the 101' Air Refueling Wing of the 
Maine Air Guard ''retire its eight KC-135E aircraft." As discussed above, the 

44 See Steel Seizures; W. Winthrop, MILJTARY LAW AND PRECEDENTS (2d ed. 1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"natural Iaw of war." See note 45, below. 
4s Anotherpotential inhibiting factor is that certain militia units enjoy a statutoryright to retention of their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8,1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may be a part of the National Guard and entitled to all 
the privileges thereof, and shall conform in all respects to the organization, discipline, 
and training to the National Guard in time of war: Provided furlfier, That for purposes of 
training and when on active duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, Ch 1041.70A Stat. 633. Although this statute has relevance only 
to the militia of the 13 original states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendatias enjoys this protection. 
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Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force fiom retiring more than 12 KC-1 35E during FY 
2004.~~ Under the Ronald W. Reagan NDAA for FY 2005, ''the Secretary of the Air 
Force may not retire any KC- 135E aircraft of the Air Force in fiscal year 2005.''~ It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC-135E, but also C-130E and C - I ~ O H . ~ ~  

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft wiIl also have statutory authority. Whether the direction to retire those aircraft 
contained in the statute resulting from the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act would control is a matter of debate.49 Nonetheless, since the Base Closure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire au-craft in the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring certain 

National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, 8 134,117 Stat. 1392 (Nov. 23,2003). 
47 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. NO. 108-375, Div. 
A, Title I, Subtitle D, 9 13 1,118 Stat. 181 1 (Oct. 28,2004). 
48 See Senate 1043,109' Cox.,  A Bill to Authorize Appropriations for Fiscal Year 2006 for Military 
Activities of the Department of Defense, Tifie I, Subtitle D, $ 132 (''The Secretary of the Air Force may not 
retire any KC-135E aircraft of the Air Force in fwal year 2006") and 5 135 (''The Secretary of the Air 
Force may not retire any C- 130EE-l tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
49 See Congressional Research Service Memorandum, Base Realignment and Closure of National Guard 
Facilities: Auulication of 10 USC 6 18238 and 32 USC 6104(c), Flynn, Aaron M. (July 6,2005). 
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types of aircraft are deleted fiwn the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC- 13 5R aircraft of the 1 07" 
Air Refueling Wing (ANG) to the 101 Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation would effectively transfer the entire complement of aircraft 
from a unit of the New York Air Gwd, the 1 0 7 ~  Air Refueling Wing, to a unit of the 
Maine Air Guard, the I 0 1 Air Refueling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or territory to that of another.50 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raisd by use of the Act to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

50 See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard "fer four C-130H aircraEt" to the 189" AirIift Wing of 
the Arkansas Air Guard, and; AF 44, Nashville International Airport Air Guard Station, TN, calls for the 
movement of four C-130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, 
Kentucky. 
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Guard of a particular state or t en i tod '  the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

Conclusion and Recommendation 

Each of the areas of concern discussed above 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; %. . 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfix aircraft from a unit of the Air 
Guard of one state or temtory to that of another 

presents a significant policy concern or an outright legal bar. These policy wncems and 
legal bars coincide in most instances with a substantial deviation fiom the force-structure 
report or the final selection criteria set out in the Base Ciosure ~ c t . ' ~  

Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired through congressional add (June 30,2005) 
(Enclosure 4). 
'' The final selection criteria are: 

(a) Final selection criteria The final criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

(b) Military value criteria. The military value criteria are as follows: 
(1) The current and fume mission capabitities and the impact on operational 

readiness of the total force of the Department of Dcfcnse, including the impact on joint 
warfighting, training, and readiness. 

(2) The availability and condition of land, facilities, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 

(3) The ability to accommodate contingency, mobilization, surge, and future total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shalI use in making 

recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the infraslructure of botb the existug and potential receiving 
communities to support forces, missions, and personneI. 

(4) The environmental impact, including the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shall give priority consideration to 
the military value criteria specified m subsection (b) in the making of recommendations 
for the closure or realignment of military installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment from the proposed closure or realignment of military 
installations shall take into account the effect of the proposed closure or realignment on 
the costs of any other activity ofthe Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

(f) ReIation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with tbe forcestructure plan and infizstructure 
inventory referred to in section 2912, m making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Closure Act, $2913. 
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the force-structure plan and the final selection criteria, or whether there is a substantial 
deviation fiom the force-structure plan or the final selection criteria 

Where the Commission h d s  substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list 

Author: Dan Cowhig, Deputy G s l a a l   ome el^ IY& 6 
Approved: David Hague, General Counsel 

,,$I /fJF 
4 Enclosures 
1. Letter tiom DoD Office of General Counsel (OGC) to Commission Chairman Principi 
(with email request for information (RFI)) (June 24,2005). 
2. Letter fiom DoD OGC to Commission Deputy General Counsel Cowhig (with mail 
RFI) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: BI.0068 (June 16,2005). 
4. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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PHIL BREDESEN 

v 

lh 1333 UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE - " - ,  -. - 

DIVISION 

1 
DONALD RUMSFLELD, ETAL ) 

) Tudge EcholsA3rown 

NOTICE OF SETTING OF INITIAL CASE NIANAGEMENT CONFERENCE 

Pursuant to Local Rule 1 I, effective January 1,2001, notice is hereby given that the initial case 
management conference is scheduled before Magistrate Judge Brown, Courtroom 776, U.S . Cowthouse, 
80 1 Broadway, Nashville, TN, at 10:OO AM on October 17,2005. 

LEAD TRLAL COUNSEL FOR EACHPARTY who has been sewed and who has ~eceived this 
notice is ~equired to attend the initial case management conference, unless otherwise ordered by the case 
management Judge Appearance by counsel at the initiaI case management conference will not be 
deemed to waive any defenses to personal jurisdiction Counsel are advised to bring the11 calenda~s 
with them to the conference f o ~  the purpose of scheduling future dates Counsel f o ~  the filing party 1s 
also advised to notify the courtroom deputy for the Judge before whom the conference is scheduled, if 
none of the defendants has been served prior to the scheduled confe~ence date 

Pursuant to Local Rule 1 l(d), counsel for all parties shall, at the initiative of the plaintiffs 
counsel, confer prior to the initial case management conference as ~equued by Fed R Civ P 26(f), to 
discuss the issues enumerated in Local Rule 1 l(d)(l)(b) and (c) and Local Rule 1 l(d)(2), and to 
determine if any issues can be resolved by agreement subject to the Court's approval Pusuant to Local 
Rule 1 l(d)(l)b 2, counsel for all parties shall, at the initiative ofplaintiff s counsel, prepare aproposed 
case management order that encompasses the discovery plan required by Fed R Civ P 26(f), the 
pertinent issues listed in section (d)(l)c and section (d)(2), and any issues that can be resolved by 
agreement The proposed case management order shall be filed with the Court THREE (3) 
business days before the initial case management conference. If' the proposed order CANNOT 
be filed on time, PLAINTIFF'S COUNSEL is responsible for contacting the Magistrate Judge's 
office to reschedule the conference. FAILURE to obtain service on defendants should be 
called to the Magistrate Judge's attention. FAILURE TO FILE THE PROPOSED ORDER 
WITHOUT CONTACTING THE MAGISTRATE JUDGE'S OFFICE CAN RESULT IN 
SANCTIONS. 

Effective December 1,2000, Fed R Civ P 26(a)(l) regarding required initial disclosures applies 

PURSUANT TO LOCAL RULE ll(d)(l), COUNSEL FOR THE PARTY FILING 
THIS LAWSUIT MUST SERVE A COPY OF THIS NOTICE ON THE OTHER 
PARTIES TO THIS LAWSUIT, ALONG WITH THE SUMMONS AND COMPLAINT 
OR WITH THE REQUEST FOR WANER OF SERVICE UNDER FED.R.CIV.P. 4(d), 
OR WITH T m  SERVICE COPY OF THE NOTICE OF REMOVAL. - 

CLERK'S OFFICE 



% A 0  440 (Rev. 8/01) Summons in a C~vi l  Action 

UNITED STATES DISTRICT COURT 
rn MIDDLE District of TENNESSEE 

PHIL BREDESEN, Governor of the State of 
Tennessee, 

SUMMONS IN A CIVIL ACTION 
v. 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States, et al. 

CASE NUMBER: 3 0 %  ( j  b; *& 'Q - 
RC$);s 

TO: (Name and address of Defendant) 

SAMUEL K. SKINNER, Member 
Defense Base Closure & Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

DIANNE STAMEY DYCUS 
Deputy Attorney General 
Tennessee Attorney General's Office 
General Civil Division 
P.O. Box 20207 
Nashville, TN 37202 
Phone: (61 5) 741 -6420 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

CEITH f HROCkk!Uil"ibi< AUG 1 8 2005 

HRK DATE 

(By) DEPUTY CLERK U SERVICE COPY 
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RETURN OF SERVICE 

I 

1 Check one box below to indicate appropriate method ofservice 

Serv~ce of the Summons and compla~nt was made by mec') 

ME OF SERVER (PRINT) 

Served personally upon the defendant. Place where served: 

DATE 

TITLE 

17 Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein. 

Name of person with whom the summons and complaint were left: 

Returned unexecuted: 

I DECLARATION OF SERVER I 

STATEMENT OF SERVICE FEES 

I I I declare under penalty of perjury under the laws of the United States of America that the foregoing information 

TRAVEL 

I A contamed in the Return of ~erv lce  and Statement of Serv~ce Fees 1s true and correct. 

Address oJ Server 

SERVICES 

I 

4 As to who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure. 

TOTAL 
$0.00 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NOTICE OF NEW CIVIL ACTION 

TO: ALL COUNSEL DATE: 0811 8/05 

FROM: CLERK OF COURT 

RE: PHIL BREDESEN V. DONALD H. RUMSFELD, ETAL 

CASE NO.: 3:05-0640 

NOTICE REGARDING CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 5 636(c), as amended, and Rule 73(b) of the Federal Rules of Civil 
Procedure, this Court has designated the Magistrate Judges of this District to conduct any or all 
proceedings in civil cases, upon consent of the parties. The parties may consent to have this civil 
action tried on the merits before the Magistrate Judge, either as a bench trial or a jury trial. The 
parties may consent to have the Magistrate Judge enter final judgment in the case or may consent to * have the Magistrate Judge decide specific matters in the case, such as dispositive motions. To 
exercise your right to consent in this case, all parties must consent in writing by signing the attached 
form. Under Rule 73(b), however, no party shall inform the District Court, the Magistrate Judge or 
the Clerk of any party's response, unless all parties consent. See generally Rules 72-76 of the 
Federal Rules of Civil Procedure. 

If all parties agree to the assignment of this case to the Magistrate Judge, an appeal, if any, 
shall be taken directly to the U. S. Court of Appeals as provided in 28 U.S.C. Ej 636(c)(3) and Rule 
73(c). Further review may be taken to the U. S. Supreme Court by writ of certiorari. 

Some of the advantages of consenting to proceed before the Magistrate Judge are: (1) that 
it results in early and firm trial dates; (2) that it avoids any duplication in de novo review by the 
District Judge of the Orders or Reports and Recommendations of the Magistrate Judge who is 
assigned to the case; and (3) that it alleviates the increasing demands of criminal cases on the District 
Judges. 

The Court normally allows and encourages the parties to consent at any time during the 
pretrial proceedings, including immediately preceding the scheduled trial. 

DO NOT RETURN THE ATTACHED FORM UNLESS ALL PARTIES CONSENT 
TO PROCEED BEFORE THE MAGISTRATE JUDGE. 

Enr 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

DIVISION 

> 

Plaintiff 

9 

Defendant 

1 
) No. 

) District Judge Echols 

) Magistrate Judge Brown 

CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. fj 636(c), Rule 73(b) of the Federal Rules of Civil Procedure, and Local 
Rule 301 of the Local Rules for Magistrate Proceedings, 

( ) All parties consent to have a United States Magistrate Judge conduct any and all further 
proceedings including the entry of judgment in this civil action OR all parties authorize the 
Magistrate Judge to decide the following matters: 

Any appeal shall be to the U. S. Court of Appeals as provided in 28 U.S.C. 5 636(c)(3) and Rule 
73 (c). 

SIGNATURES OF ALL COUNSEL OF RECORD AND ANY UNREPRESENTED PARTY ARE 
REOUIRED. 

Attorney for PlaintiffIPlaintiff Attorney for DefendantDefendant 

Attorney for Plaintiffplaintiff Attorney for DefendantIDefendant 

Attorney for PlaintiffIPlaintiff Attorney for Defendantmefendant 

If necessary, attach an additional page with additional signatures of counsel or parties. 

DO NOT FILE THIS FORM UNLESS ALL PARTIES CONSENT TO PROCEED BEFORE THE 
MAGISTRATE JUDGE. 
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IN THE UNITED STATES DISTRICT COURT i b .  . . _ J  

FOR THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 2Cc5 AUG 1 8 PH 1 : 5 7 

PHIL BREDESEN, Governor of the 1 U.S. 311iTA ;: ; i , O t l R i  
MIDDLE 01s I i i i C T  OF TN 

State of Tennessee, 1 

Plaintiff, 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States; ANTHONY J. PRINCIPI, 
Chairman of the Defense Base Closure and 
Realignment Commission; JAMES H. 
BILBRAY; PHILLIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SISINNER; and SUE ELLEN 
TURNER, members of the Defense Base 
Closure and Realignment Commission, 

Defendants. 

Plaintiff, PHIL BREDESEN, in his official capacity as Governor of the State of 

Tennessee, by and through his attorney, Paul G. Summers, Attorney General of the State of 

Tennessee, submits the following complaint against the defendants, DONALD H. RUMSFELD, 

in his official capacity as Secretary of Defense of the United States; ANTHONY J. PRINCIPI, in 

his official capacity as Chairman of the Defense Base Closure and Realignment Commission; 

JAMES H. BILBRAY; PHILLIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. 



HANSEN; JAMES T. HILL; LLOYD W. NEWTON; SAMUEL K. SKINNER; and SUE 

ELLEN TURNER, in their official capacities as members of the Defense Base Closure and 

Realignment Commission, as follows: 

Nature of This Action 

1. This action arises out of the Department of Defense's ("the Department") attempt, 

unilaterally and without seeking or obtaining the approval of the Governor of the State of 

Tennessee, to realign the 11 8th Airlift Wing of the Tennessee Air National Guard stationed in 

Nashville, Tennessee. The Department's attempt to realign the 11 8th Airlift Wing without first 

obtaining Governor Bredesen's approval violates federal law, which expressly grants rights to the 

State of Tennessee and its Governor, as commander-in-chief of the Tennessee National Guard. 

h 
While this action arises in the context of the 2005 Base Realignment and Closing process, 

plaintiff does not challenge the validity of the Defense Base Closure and Realignment Act of 

1990, as amended, codified at 10 U.S.C. $2687 note (the "BRAC Act"). Rather, plaintiff asserts 

that Secretary Rumsfeld has acted in excess of his statutory authority under the BRAC Act; that 

Secretary Rumsfeld has derogated rights granted by Congress to Governor Bredesen independent 

of the BRAC Act; and that Secretary Rumsfeld's action violates Article 1, $8 and Amend. I1 of 

the United States Constitution. 

Parties 

2. Plaintiff, Phil Bredesen, is the Governor of the State of Tennessee. Pursuant to 

the Constitution and laws of the State of Tennessee, plaintiff is the Commander in Chief of the 



military forces of the State of Tennessee, except for those persons who are actively in the service 

@4 of the United States. 

1 3. Defendant Donald H. Rumsfeld is the Secretary of Defense of the United States, 

Pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of federal 

military bases in the United States to the Defense Base Closure and Realignment Commission. 

He is sued in his official capacity only. 

4. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission. He is sued in 

his official capacity only. 

5 .  Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehman, Jr.; James \'. 

In Hansen; James T. Hill; Lloyd W. Newton; Samuel K. Skinner; and Sue Ellen Turner have been 

named by the President of the United States to be members of the Defense Base Closure and 

Realignment Commission. They are sued in their official capacities only. 

6. The members of the Base Closure and Realignment Commission have interests 

which could be affected by the outcome of this litigation and are made defendants pursuant to 

Rule 19(a) of the Federal Rules of Civil Procedure. 

Jurisdiction and Venue 

7. This is a declaratory judgment action pursuant to 28 U.S.C. 552201,2202, and 

Fed.R.Civ.P. 57, which involves the interpretation of provisions of the United States Constitutio~i 

(art. 1, 58 and Amend. 11) and federal statutes (10 U.S.C. 52687 note; 10 U.S.C. §$18235(b)(l) 



and 18238; and 32 U.S.C. 5 104). This Court has jurisdiction pursuant to 28 U.S.C. § 133 1 

because it arises under the laws of the United States. 

8. Venue is proper in the Middle District of Tennessee by virtue of the fact that the 

Nashville International Airport Air Guard Station where the 11 8th Airlift Wing is based is in the 

Middle District of Tennessee and by virtue of the fact that the official residence of the Governor 

of the State of Tennessee is in the Middle District of Tennessee. 

Factual Background 

9. Pursuant to Sections 2903 and 2914 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Defense Base Closure and Realignment Commission is empowered 

to consider the recommendations of the Secretary of Defense and make recommendations to the 

CL, 
President of the United States for the closure and realignment of military bases. 

10. Pursuant to Sections 2903 and 2904 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Secretary of Defense of the United States shall close the bases 

recommended for closure by the Commission and realign the bases recommended for 

realignment, unless the recommendation of the Defense Base Closure and Realignment 

Commission is rejected by the President of the United States or disapproved by a joint resolution 

of Congress. 

1 1. The purpose of the BRAC Act is to close or realign excess real estate and 

improvements that create an unnecessary drain on the resources of the Department of Defense. 



I 12. The BRAC Act creates criteria for use in identifying military installations for 

m closure or realignment. Pursuant to Section 2910, "realignment" is defined by the Act to include 

"any action which both reduces and relocates functions and civilian personnel positions but does 

I not include a reduction in force resulting from workload adjustments, reduced personnel or 

funding levels, or skill imbalances." 

13. On May 13,2005, Defendant Rumsfeld recommended to the Base Closure and 

Reassignment Commission realignment of the Tennessee Air National Guard's 1 18th Airlift 

Wing and relocation of eight C130 aircraft to different Air National Guard Units based in 

Louisville, Kentucky and Peoria, Illinois. 

14. The 1 18th Airlift Wing is an operational flying National Guard Unit located 

entirely within the State of Tennessee at the Nashville International Airport Air Guard Station in 

Clr Nashville, Tennessee. 

15. There are currently one thousand two hundred twenty-seven (1,227) military and 

civilian positions allotted to the 11 8th Airlift Wing. 

16. The 1 18th Airlift Wing personnel consists of sixty-five (65) Active Guard and 

Reserve personnel, two hundred twenty-six (226) military technicians, and nine hundred thirty- 

six (936) part-time guard members. Under the recommendation of Secretary Rumsfeld, seven 

hundred two (702) total personnel will be lost by the Tennessee Air National Guard consisting ol' 

nineteen (1 9) Active Guard and Reserve, one hundred seventy-two (1 72) military technicians, 

and five hundred eleven (5 11) traditional part-time guard positions. 

17. The realignment of the 1 18th Airlift Wing in Nashville will also deprive the State 

of the ability to Airlift civil support teams from Nashville to areas throughout the State which 
I 



may be in danger from a chemical, nuclear, or biological accident or incident. Removal of these 

aircraft makes the State vulnerable in its ability to respond to a terrorist attack, and would 

severely affect Tennessee's Homeland Security. 

18. The seven hundred two (702) total personnel that would be lost under the BRAC 

recommendation include the Aero Med Squadron, AES, or Aero Medical Evacuation Squadrorl, 

the only deployable medical capability in the Tennessee Air National Guard. The AES would be 

relocated to Carswell Air Force Base in Texas. The relocation of the Aero Medical Evacuation 

Squadron would severely reduce Tennessee's Homeland Security response capabilities. 

19. The 1 18th Airlift Wing plays a key role in disaster and emergency response and 

recovery in Tennessee, particularly as it relates to planning for major disasters such as earthquake 

activity along the New Madrid Fault which runs through West Tennessee to include the city of 

Memphis. 

20. The Air National Guard Base in Nashville is central to five (5) FEMA regions and 

is a key element in the potential activation of the Emergency Management Assistance Compact 

entered into by all fifty states and ratified by Congress. 

21. During Operation Noble Eagle from September 11, 2001, until October 2002, the 

1 18th Airlift Wing was one of only three such units selected to support critical Quick Reaction 

Force (QRF) and Ready Reaction Force (RRF) missions, and was identified as a Weapons of 

Mass Destruction (WMD) first responder Airlift Support Wing. Relocating the 1 18th Airlift 

Wing would deprive the State of Tennessee of these critical Homeland Security functions. 

22. The one thousand two hundred twenty-six, (1,226) positions assigned to the 1 18th 

Airlift Wing constitute a well trained, mission ready state military force available to Governor 



Bredesen to perfonn State Active Duty Missions dealing with homeland security, natural 

f i  disasters and other State missions. 

23. Realignment of the 1 18th Airlift Wing will deprive the Governor of nearly 

one-third of the total strength of the Tennessee Air National Guard and will reduce the strength 

of Tennessee military forces in the Middle Tennessee region. 

24. Deactivation of the 11 8th Airlift Wing in Nashville, Tennessee will deprive the 

Governor and the State of Tennessee of a key unit and joint base of operations possessing current 

and future military capabilities to address homeland security missions in Tennessee and the 

southeastern United States. 

25. Ln May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of 

the BRAC Report to the BRAC Commission, an overwhelming majority of the 1 18th Airlift 

Inr Wing was not and currently is not in active federal service. 

26. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the approval of Governor Bredesen or his authorized representatives to change the branch, 

organization or allotment of the 1 18th Airlift Wing. 

27. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the approval of Governor Bredesen or his authorized 

representatives to change the branch, organization or allotment of the 1 18th Airlift Wing. 

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the consent of Governor Bredesen or his authorized representatives to relocate or realign 

the 1 18th Airlift Wing. 



29. At no time during the 2005 BRAC process did any authorized representative of 

the Department of Defense request or obtain the consent of Governor Bredesen or his authorized 

representatives to relocate or realign the 1 18th Airlift Wing. 

30. If requested, Governor Bredesen would not give his approval to relocate, 

withdraw, deactivate, realign, or change the branch, organization or allotment of the 1 18th 

Airlift Wing. 

3 1. By letter dated August 5, 2005, Governor Bredesen wrote to Secretary Rumsfeld 

stating that he did not consent to the deactivation, realignment, relocation, or withdrawal of the 

I 18th Airlift Wing. See Exhibit A. 

32. To date, neither Secretary Rumsfeld nor any authorized representative of the 

Department have responded to Governor Bredesen's letter dated August 5,2005. 

33. The Tennessee National Guard constitutes a portion of the reserve component of 

the armed forces of the United States. 

34. The Air National Guard base at the Nashville International Airport Air Guard 

Station is used for the administering and training of the air reserve component of the armed 

forces. 

35. The Office of the General Counsel for the Defense Base Closure and Realignment 

Commission has issued a legal opinion questioning the legality of the recommendations of 

Secretary Rumsfeld regarding the closure and realignment of certain National Guard units, 

including the recommendations regarding the realignment of the 1 18th Airlift Wing. See Exhibit 

B. 



36. Pursuant to 32 U.S.C. $104(a) each State may fix the locations of the units and 

headquarters of its National Guard. 

37. Federal law prohibits defendant Rumsfeld from taking action to realign the 118th 

Airlift Wing without the consent of the Govemor of the State of Tennessee. 

38. By virtue of defendant Rumsfeld's proposal to realign the 11 8th Airlift Wing 

without the consent of the Govemor of the State of Tennessee an actual controversy exists 

between the parties. 

First Claim for Relief 

39. Plaintiff incorporates by reference and realleges paragraphs 1 through 38, 

inclusive, as though fully set forth herein. 

40. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to move aircraft from the Tennessee National Guard to a 

unit of the National Guard in another state. 

41. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to determine how a National Guard unit is equipped or 

organized. 

42. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to relocate, withdraw, disband or change the organization 

of the Tennessee Air National Guard. 

43. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, under the authority of the BRAC Act, 



realign the 1 18th Airlift Wing. 

d- 44. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Second Claim for Relief 

45. Plaintiff incorporates by reference and realleges paragraphs 1 through 44, 

inclusive, as though fully set forth herein. 

46. Pursuant to 32 U.S.C. $104, no change in the branch, organization or allotment of 

a National Guard unit located entirely within a State may be made without the approval of that 

State's governor. 

e 47. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

48. Pursuant to 28 U.S.C. 92202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Third Claim for Relief 

49. Plaintiff incorporates by reference and realleges paragraphs 1 through 48, 

inclusive, as though fully set forth herein. 



50. Pursuant to 10 U.S.C. 5 18238, a unit of the Army National Guard or the Air 

& National Guard of the United States may not be relocated or withdrawn without the consent of 

the governor of the State in which the National Guard is located. 

51. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen's approval, realign the 1 18th Airlift Wing. 

52. Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Fourth Claim for Relief 

m 53. Plaintiff incorporates by reference and realleges paragraphs 1 through 52, 

inclusive, as though fully set forth herein. 

54. Pursuant to 10 U.S.C. 4 18235(b)(l), the Secretary of Defense may not permit any 

use or disposition of a facility for a reserve component of the armed forces that would interfere 

with the facilities' use for administering and training the reserve components of the armed forces. 

55. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld's proposed realignment of the 11 8th Airlift Wing 

would result in interference with the use of the Nashville International Airport Air Guard Station 

for the training and administering of reserve components of the armed forces and is barred by 10 

U.S.C. $1 8235(b)(1). 

56. Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 



protect and enforce the use of the Nashville International Airport Air Guard Station for the 

training and administering of reserve components of the armed forces. 

Fifth Claim for Relief 

57. Plaintiff incorporates by reference and realleges paragraphs 1 through 56, 

inclusive, as though fully set forth herein. 

58 .  Under the provisions of the United States Constitution, authority over the military 

is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 98. The guarantee 

of the Second Amendment, regarding states' right to a well-regulated militia, was made for the 

purpose to assure the continuation and effectiveness of state militia. U.S.C.A. Const. Amend. LI. 

59. Pursuant to 28 U.S.C. 92201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

C* 
Judgment declaring that Secretary Rumsfeld's recommendation to realign the 11 8th Airlift Wing 

violates Art. 1, 98 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Tennessee National Guard, without the approval of Governor 

Bredesen. 

60. Pursuant to 28 U.S.C. 92202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 



WHEREFORE, plaintiff prays that this honorable Court grant the following relief: 

A. Enter a declaratory judgment declaring the realignment of the 118th Airlift 

Wing as proposed by defendant Rumsfeld without the consent of the Governor of the State of 

Tennessee is prohibited by federal law; and 

B. Grant such other relief as is warranted in the circumstances. 

Respectfilly submitted, 

PAUL G. SUMMERS(6285) 
Attorney General 
State of Tennessee 

DIANNE STAMEY D*US ($654) 
Deputy Attorney General 
General Civil Division 
State of Tennessee 
P.O. Box 20207 
Nashville, TN 37202 
(6 1 5) 74 1-6420 



5 August 2005 

m 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
The Pentagon 
1 155 Defense Pentagon 
Arlington, VA 20301 

Dear Secretary Rumsfeld: 

1 thank you for your outstanding service to our country as the Secretary of Defense, and for this 
opportunity to provide input on behalf of the citizens of the State of Tennessee. I am concerned about the 
Air Force's recommendation to remove the C-130's from the Nashville 11 8Ih Airlift Wing (AW). I am also 
concerned with the errors and the methodology used by the Air Force to select the Nashville unit for 
realignment. See attached concerns. 

As the Governor of the State of Tennessee, I do not consent to the realignment of the 11 8" AW in 
Nashville. I agree with the Governors of many other states, the National Guard Association of the United 
States, and the BRAC General Counsel concerning the significant legal issues with the Air National Guard 
BRAC recommendations. It is my opinion the Air Force recommendation for the realignment of the 
Nashville unit and elimination of their flying Wing substantially deviate from the Congressional criteria used 
to evaluate military bases. 

In summary, the Volunteers of Tennessee stand ready to continue our long history of providing 
military men and women to defend our nation and way of life. The 118th Airlift Wing has outstanding 
facilities, a viable and relevant airlift mission, and this unit has answered the call of our nation for over 85 
years. The current C-130 mission will remain in high demand for many years to come. 

I respectively ask for a careful examination of the military value, cost details, and legal concerns of 
the recommendation to realign the Nashville unit and move its aircraft to other Air National Guard locations. 
Commissioner Bilbray has seen first hand the military value of the base and strong support the surrounding 
area provides to the military. 

Phil Bredesen 

Attachment: Concerns for Realignment of the 11 8Ih Airlift Wing 

State Capitol. Nasl~ville. Tennessee 37243-000 1 
(615) 741-2001 

EXHIBIT A 
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cc: The Honorable Bill Frist 
The Honorable Lamar Alexander 
The Honorable William 1. Jenkins 
The Honorable John J. Duncan, Jr. 
The Honorable Zack Wamp 
The Honorable Lincoln Davis 
The Honorable Jim Cooper 
The Honorable Bart Gordon 
The Honorable Marsha Blackburn 
The Honorable John S. Tanner 
The Honorable Harold E. Ford, Jr. 



BRAC Concerns for Realignment of the 118th Airlift Wing, Nashville TN 

Below is a list of concerns that relate to the Air Force's recommendation to remove the 
C-130's from the Nashville 118th Airlift Wing (AW). This includes errors with Military Value data 
and flaws in the methodology used by the Air Force to select the Nashville unit for realignment: 

1. The 1 18b AW military value score has several errors in Military Value data collection and 
calculation. For example, the "Installation Pavement Quality" of the Nashville runways received 0 
(zero) points; however when properly calculated, the Nashville runways will receive the maximum 
of 5.98 points for this important item. Once corrected, this single item will substantially improve the 
Military Value ranking of the Nashville unit. This is only one example of the errors that have been 
formally submitted to the BRAC staff for correction of the Military Value score. 

2. It appears the Air Force used the BRAC process to rebalance ANG Aircraft among the states, 
i.e., states with more ANG units should absorb more aircraft losses. If the number of ANG units in 
a state is a BRAC consideration, then the DOD should try to re-balance the number of active duty 
bases among the states, or the number of total military among the states, or the number of reserve 
members in each state. Tennessee ranks very low in each of the above comparisons and is under 
represented with military assets. When you compare active duty personnel numbers in Tennessee 
to those in other states, Tennessee is ranked number 41 in the nation, with only 2,700 active duty 
members. Also, on a Total Military (Active Duty and Reserve) Per Capita basis, Tennessee is 
ranked number 37 in the nation. So how do you justifj moving a highly trained and combat 
seasoned Flying Wing out of Tennessee to other states with a larger military presence? 

3. There are six C-130 ANG units with lower military value than Nashville that are keeping or 
gaining Aircraft. One of these lower military value locations will receive Nashville C-130's and will 
need $4.3M of Military Construction (MILCON) to beddown the additional aircraft and would need 
$34M of MILCON for this unit to robust to 16 C-130's. The Nashville unit previously operated 16 C- 
130's at this location for 14 years and stands ready to robust back to 12 or 16 aircraft at Zero Cost 
(As noted in the USAF BRAC data). Given the restrictions on MILCON funding and retraining cost, 
the realignment of the Nashville unit is not justified. 

4. If the realignment occurs, many of the unit's combat experienced and well-trained aircrews and 
maintenance staff will leave the military, because these members will not be able to leave their 
hometown and move to another base. This will have a negative impact on the Homeland Defense 
and state emergency response mission. The C-130 is a "best fit" for the above missions and to 
support Military First Responders. In addition to providing combat airlift support during recent wars 
(including the Iraq War), the Nashville unit has provided support for forest fires, storm damage, 
drug interdiction, medical rescue operations, and other FEMA region support. 

5. The 118fi AW has very low cost and efficient facilities: the real property lease is one dollar until 
2045; most of their facilities are less than 5 years old and in outstanding condition (in fact the 11 8" 
AW just received a Design Award from the Air Force for a $24M Aircraft Hangar Complex); and use 
of four Nashville runways cost the federal government only $36,00O/year. 
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In summary, it appears the Air Force recommendation for the realignment of the Nashville unit and 
elimination of their flying Wing substantially deviate from the Congressional criteria used to 
evaluate military bases. These concerns have also been expressed by the Tennessee Air National 
Guards leadership during Commissioner Bilbray's June 05 visit, by members of our congressional 
delegation, by our Adjutant General, Gus Hargett, testimony to the Commission Regional Hearing 
in Atlanta, and others who have submitted formal input for the record. 



OEce of General Counsel 
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Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

Dan cowhigl 
Deputy General Counsel 

July 14,2005 

This memorandum describes legal and policy constraints on Defense Base 
Closure and Realignment Commission (Commission) action regarding certain base 
closure and realignment recommendations. This papa will not describe the limits 
explicit in the Defense Base Closure and Realignment Act of 1990, as amended (Base 
Closure AC~),' such as the final selection criteria: but rather will focus on other less 

Major, Judge Advocate General's Corps, U.S. Army. Major Cowhig is detailed to the Defense Base 
Closure and Realignment Commission under 8 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
Pub. L. No. 101-510, Div B, Title XXLX, Part A, 104 Stat 1808 (Nov. 5,1990), as amended by Act of 

Dec. 5, 1991, Pub. L. No. 102-190, Div A, TitleIII, Part D, $344(b)(l), 105 Stat. 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, Div B, Title XXVQ Part B, $8 2821(a)-(h)(l), 2825,2827(a)(l), (2), 105 Stat. 
1546, 1549, 1551; Act of Oct. 23, 1992, Pub. L. No. 102484, Div. A, Title X, Subtitle F, 8 1054(b), Div. 
B, Title XXVIII, Subtitle B, $5  282l(b), 2823,106 Stat 2502,2607,2608; Act of Nov. 30,1993, Pub. L. 
No. 103-160, Div. B, Title XXIX, Subtitle A, $5 2902(b), 2903(b), 2904(b), 2905@), 2907(b), 2908(b), 
2918(c), Subtitle B, $9 2921@), (c), 2923,2926,2930(a), 107 Stat 191 1,1914,1916, 1918,1921,1923, 
1928, 1929,1930, 1932, 1935; Act of Oct. 5,1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, $$ 
1070(b)(15), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, $0 281 1,2812(b), 2813(c)(2), 2813(d)(2), 
2813(e)(2), 108 Stat 2857,2858,3053,3055,3056; Act of Oct 25, 1994, Pub. L. No. 103421, $ 2(a)-(c), 
(f)(2), 108 Stat. 43464352,4354; Act of Feb. 10,1996, Pub. L. No. 104-106, Div A, Title XV, $8 
1502(d), 1504(a)(9), 1505(e)(l), Div. B, Title XMrIII ,  Subtitle C, $6 2831(b)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept. 23, 1996, Pub. L. NO. 
104-201, Div. I3, Title XXVUI, Subtitle B, $9; 2812(b), 2813@), 110 Stat. 2789; Act of Nov. 18,1997, Pub. 
L. No. 105-85, Div. A, Title X, Subtitle G, $ 1073(d)(4)(B), (C), 11 1 Stat. 1905; Act of Oct. 5, 1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G, § 1067(10), Div. C, Title XXVIII, Subtitle C, 9:s 282 l(a), 2822, 113 
Stat. 774, 853,856; Act of Oct 30,2000, Pub. L. No. 106-398, $ 1, 1 I4 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, $ 1048(d)(2), Div B, Title XXVIII, Subtitle C, $2821@), 
Title XXX, $9: 3001-3007,115 Stat 1227,1312,1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
Title X, Subtitle F, 5 1062(0(4), 1062(m)(1)-(3), Div. B, Title XXVIII, Subtitle B, Ij 2814(b), Subtitle D, 
$ 2854,116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. 108-136, Div A, Title W, 
Subtitle E, 8 655(b), Div. B, Title XXVIII, Subtitle A, $ 280S(d)(2), Subtitle C, 5 2821, 117 Stat. 1523, 

EXHIBIT B 
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obvious constraints on Commission action! This memorandum is not a product of 
deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY: as an illustration. The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 1 3 OH aircraft of the 9 1 4 ~  Airlift Wing (AFR) to the 3 1 4 ~  
Airlift Wing, Little Rock Air Force Base, AR. The 914"'s headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 10' Space Group (AFR~) at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distriiute the eight KC-135R aircraft of 
the 107' Air Refueling Wmg (ANG~) to the 10ISt Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 101 st 

will subsequently retire its eight KC- 13 5E aircraft and no Air Force 
aircraft remain at ~iagara.' 

1721, 1726; and Act of Oct. 28,2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle I, 3: 1084(i), Div. B, 
Title XXVIII, Subtitle C, $8 2831-2834,118 Stat 2064,2132. 
Base Closure Act § 2913. 
' Although the Commission has requested the views of the Department of Defense (DoD) on these matters, 
as of this writing DoD has refused to provide their analysis to the Commission. See Letter from DoD 
Office of General Counsel (OGC) to Commission Chairman Principi (June 24,2005) (with email request 
for information (RFI)) (Enclosure 1 )  and Letter from DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with email RFI) (Enclosure 2). These documents are available in the ciectronic 
library on the Commission website, www.brac.eov, filed as a clearinghouse question reply under document 
control number (DCN) 3686. 
DEPT. OF DEFENSE, BASE CLOSURE AND REALIGNMENTREPORT, VOL I, PART 2 OF 2: DETWED 

RECOMMENDAT~ONS, Air Force 33 (May 13,2005). Tbis recommendation and the others cited in this paper 
are identified by the section and page number where they appear m the recommendations presented by the 
Secretary of Defense on May 13,2005. 

Air Force Reserve 
' Air National Guard 

The justification, payback, and other segments of AF 33 read: 

Justif~cation: This recommendation dism%utes C-130 force structure to Little Rock 
(17-airlift), a base with higher military value. These tmnsfers move C-130 force structure 
h r n  the Air Force Reserve to the active duty - addressing a documented imbalance in 
the activelnserve manning mix for C-130s. Additionally, this recommendation 
distributes more capable KC-135R aircraft to Bangor (123), replacing the older, less 
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This recommendation, AF 33, includes elements common to many of the other 
Air Force recommendations that are of legal and policy concern to the Commission: 

8 the creation of a statutory requirement to base certain aircraft in specific 
locations; 

capable KC- 135E aircraft Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
t h s  recommendation is $65.2M. The net of all costs and savings to the Department 
during the implementation period is a savings of $5.3M. A ~ u a l  retuning savings after 
implementation are $20. lM, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006201 1 period in the Buffalc-Niagara Falls, NY, 
metropolitau statistical economic area, which is 0.2 percent of economic area 
empIoyment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of pm. OF 
DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 1 OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the inkastructure of the communities lo support missions, 
forces, and personuel. There are no known community inhistructure impediments to 
implementation of all mornmendations affecting the installations in this 
recommendation 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or mbal resources; land use c o n s h t s  or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
recommendation. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs include $0,3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation There are no anticipated impacts to the costs of environmental restoration. 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed There are no known 
environmental impediments to the implementation of this recommendation 

The payback figures are known to be incorrect, as they take the manpower costs associated with the 1 0 7 ~  
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD'S 2005 SELECTION PROCESS ANDREOMMENDATIONS FORBASE CLOSURES AND 
REALIGNMENTS (GAo-05-785) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act, 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ ~ 3 r d ~  unit; 

the use of the Base CIosure Act to retire aircraft whose retirement has been 
barred by statute, and; 

= the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or tenitory to that of another 

The legal and policy considerations related to Commission action on each of these 

CI elements are discussed below. While several of these issues are unique to the 
recommendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC-13'5R aircraft . . . to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that would direct the relocation of individual aircraft to specific 
sites. 

These units have a dual status. Although often referred to as units of the "Air National Guard" or "'Azrny 
National Guard," these units are only part of the National Guard when they are called into Federal scrvlcc. 
When serving in a state or territorial role, they form a part of the militia (or guard) of their own sate or 
territory under the command of tbeir own governors. When called into Federal service, the units form a 
part ofthe National Guard, a part of the Armed Forces ofthe United States under the command of the 
President. 
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Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the fixture 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~orce." 

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief Were operational circumstances to arise that required the redistribution of those 
aircraft, this conflict of authorities could delay or prevent appropriate action.12 

Where an otherwise appropriate recommendation would require the Air Force to 
place certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

'O Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfall, 
the Air Force would also suffer greater operational impediments from statutory directions on the basing of 
specific airframes today than under the conditions that prevailed in the early 1990s. 
11 Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on wbich the President transmits the report pursllant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of this argument is questionable. Absent a later action by Congress or the Presidenf or a fiaure 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 
'' Although both § 2904(c)(2) of tbe Base Closure Act and 10 USC fj 2687(c) permit the realigmnent or 
closure of a military installation regardless of the restrictions contained in each "if the President certifies to 
the Congress that such closure or realignment must be implemented for reasons of national s d t y  or a 
military emergency," 10 USC fj 2687(c), this language does not relieve the armed forces fhm the statutory 
provisions that result from the Base Closure Act processceSS 
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at specific locations. This could be accomplished in some instances by amending the 
recommendation to identify the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated airframes. In 
instances where the recommendation would move air& without any associated units, 
functions or substantial inastructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit the 
Secretary of the Air Force to distribute the aircraft in accordance with the requirements of 
the service. l3  

l3 For example, in AF 32, Cannon Air Force Base, NM, the Air Force recommends 

Close Cannon Air Force Base, NM. Distniute the 27" Fighter Wing's F-16s to 
the 1 15& Fighter Wing, Dane County Regional Airport, Truax Field Air Guard Station, 
WI (three aircraft); 114' Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150' Fighter Wing, I(irtland Air Force Base, NM (three aircraft); 1 13' Wing, 
Andrews Air Force Base, MD (nine aircraft); 57' Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 3 8 8 ~  Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircrafi). 

This recommendation would stand-down the active component 27' Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as we11 as the Air Force bacbp inventory. The 
language of this recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27m Fighter 
Wig's aircraft as directed by the Secretary of the Air Force, in accordance with law." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the “distribution" of 
akhmes  independent of any personnel or fimction exceeds the authority granted to the Commission in the 
Base Closure Act and, depending upon the otha issues involved in the particular recommendation, may 
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes that 
do not require the authority of the Act and to effect changes in how a unit is equipped or organized Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
future needs and missions. Further, if legal bars associated with aspects of recommendations impacting 
the Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such 
an amendment could in some instances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and bding  where the distributions are otherwise consistent with law. This could occur 
where the Secretary of the Air Force associates in6rastructure changes with those dism%utions. 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required only where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be empl~yed,"'~ or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that installati~n.'~ The Department of Defense may carry out the closure or 
realignment of a military installation that fdls below these thresholds at will.16 

The Department of Defense does require the authority of the Base Closure Act to 
carry out the recommendation to "close Niagara Falls Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the following actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914"'s headquarters moves to Langley Air Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC-135R aircraft . . . to . . . 
Bangor International Airport Air Guard Station, ME. 

. . . retire . . . eight KC-135E aircraft . . .. 

The Department of Defense does not require the authority of the Act to move 
groups of eight aircraft,I7 or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recommendations include similar language directing the movement or retirement of small 

l4 10 USC Ij 2687(a)(2). 
10 USC $ 2687(a)(3). 

16 By debition, the Base Closure Act does not apply to "closures and reaIignrnents to which section 2687 
of Title 10, United States Code, is not applicable, including closures and realignments carried out for 
reasons of natiod security or a military emergency referred to in subsection (c) of such section." Base 
Closure Act 5 2909(c)(2). 
" Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircraft where 
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose 
retirement has been barred by statute, page 15. 
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numbers of aircra often without moving the associated personnel.'8 Several of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
l a d 0  the Air Force could carry out these actions on its own existing authority. By 
inchding these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
legal restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
challenge in the ~0urt.s.~' 

'' For example, AF 44, Nashville International Abort Air Guard Station, TN, calls for the movement of 
four C- 130Hs &om Nashville, Tennessee to Peoria, IIlinois, and four C- 130Hs to Louisville, Kentucky, 
without moving the associated personnel 
19 For example, AF 34, Schenectady County Auport Air Guard Station, NY, calls for the movement of four 
C-130 aircraft fiom Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base hf%astructure changes; AF 38, Hector International Airport Air Guard Station, 
M), calls for the retirement of 15 F-16s with no job losses and no associated base inhtsucture changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F- 16s with an estimated total 
loss of five jobs and no associated base ihstructrrre changes. 
20 See in particular the discussions of the use of the Base Closure Act to effect cbanges in how a unit is 
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in the organization of an 
Air National Guard unit, page 1 I, and; the retirement of air& whose retirement has been barred by 
statute, page IS. 
2' Although Congressional Research Senice recently concluded it is unIikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations would be 
limited to the closure or realignment of installations. The Availabilitv of Judicial Review Remding 
MiIitarv Bast Closures and Realicnments CRS Order Code RW2963, Watson, Ryan J. (June 24,2005). 
See the discussion ofthe use of the Base Closure Act to effect changes in how a unit is equipped, 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls below the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise conflict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation from the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation horn the list.* 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C- 130H aircraft of the 9 1 4 ~  ~ir l i f t  Wing 
(AFR) to the 3 14& Airlift Wing, Little Rock Air Force Base, AR. The 
9 14th'~ headquarters moves to h g l e y  Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC-1 35R aircraft of the 107~ 
Air Refheling Wing (ANG) to the 101" Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 101" will 
subsequently retire its eight KC-1 35E aircraft . . .. 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure fiom the Air Force Reserve to the active duty - addressing a 
documented imbalance in the activdreserve manning mix for C-130s."~ Many other Air 
Force recommendations include similar langua e directing the reorganization o f  flying 
units into Expeditionary Combat Support unit$ the transfer or retirement of specific 

22 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page 1 1, to retire aircraft whose 
retirement has been barred by statute, page 15, and to transfer aimaft from a unit of the Air Guard of one 
state or territory to that of another, page 17. 
23 Emphasis added. 

See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 186' Air 
Reheling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls Inhmational Airport Air Guard Station, MT, recommending in 
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aircraft without movement of the associated personnel,2s or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act "is to provide a fbir process that will result 
in the timely closure and realignment of military installations inside the United ~tates. '"~ 
Under the Base Closure Act, "the term 'military installation' means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased facility."27 The purpose 
of the Act is to close or realign excess red estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base CIosure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, "the term 'realignment' includes any action which 
both reduces and reIocates functions and civiIian personnel positions but does not include 
a reduction in force resultin from workload adjustments, reducedpersonnel or funding 5 levels, or skill imbaiances.'" A "realignment," under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped ox organized. Recommendations that serve primarily to transfer 
aircraft iiom one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mixz9 are outside the authority granted by the Act. The Commission 
must act to remove such provisions fiom its recommendations. 

effect that the 120m Fighter W i g  of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 1 1 9'h Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit 
25 See notes 18 and 1 9 above. 
l6 Base Closure Act 8 2901@) (emphasis added). 

Base Closure Act 5 2910(4). This definition is identical. to that codified at 10 USC 9 2687(e)(l). 
28 Base Closure Act, $29 lO(5) (emphasis added). This definition is identical to that codified at 10 USC 
9 2687(e)(3). 
29 For example, AF 39, Mansfield-Lahm Municipal Airport Air Guard Station, OH, "addressing a 
documented imbalance in the activdAir National GuaroVAir Force Reserve manning mix for C-130s" by 
closing "Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OH," disbibuting "the eight 
C-130H aircraft of the 17gLh Airlift Wing (ANG) to the 908' Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 3 14' Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 
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The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC-135R aircraft of the 
107' Air Refbeling Wing (ANG) to tbe 101' Air Refbeling Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircraft remain at Niagam" The recommendation is silent as to the disposition of 
the 107& Air Rekelin Wing of the New York Air Guard. The recommendation would 9 either disband the 107' , or change its organization from that of a flying unit to a ground 
unit3' 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume an 

e expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 186& Air 
Refueling Wing's KC- 135R aircraft to the 1 28'h Air Refueling Wing 
(ANG), General MitcheIl Air Guard Station, WI (three aircraft); the 1 3 4 ~  
Air Refueling Wing (ANG), McGheeTyson Airport Air Guard Station, 
TN (three aircraft); and 101 st Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station, ME (two aircraft). One aircraft 
win revert to backup aircraft invent07 ?'he 186th Air Refueling Wing's 
fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in  DON^^ 21, Recommendation for Closure and Realignment Naval Air 
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport, 

30 If the intention is to disband the unit, additional legal issues are present. The end-strength of the Air 
National Guard is set by Congress. Eliminating a refueling wing would alter the end-strength of the Air 
National Guard. 
31 Department of the Navy 
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Johnstown, PA, the Navy proposes to L'close Naval Air Station Joint Reserve Base 
Willow Grove . . . deactivate the 1 1 I th Fighter Wing [Air National Guard). " In AF 3 8, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 119' 
Fighter Wing's F-16s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates "the reduction in F- 
16 force structure and the need to aIign common versions of the F-16 at the same bases 
argued for realigning Hector to allow its aircraft to retire without aflying mission 
bac@~l.'"~ 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to carry out such actions. 

By statute, "each State or Territory and Puerto Rim may fix the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force the units of which when combined will form 
complete higher tactical units . . . no change in the branch, organization, or allotment of a 
unit located entirely within a State. may be made without the approval of its governor.'J4 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities ofboth sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
my of the recommended Air National Guard actions.35 

Several rationaIes might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

3Z Emphasis added. 
33 32 USC 0 104(a). 
" 32 USC 5 104(c). 
35 Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response re: BI-0068 ('The Air Force has not received consent to the proposed 
realignments or closures from any Governors concerning realignment or closure of Air National Guard 
instaIlations in their respective states.") (June 16,2005) (Enclosure 3). 
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recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, wodd themselves become a statute, the 
recommendations would supersede these earlier statutory limitations. This argument 
could be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission would merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these statutes.37 Each of these lines of reasoning wodd require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the National Guard as a service that responds to both sate 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of.. . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter38 without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~ o l u m b i a " ~ ~  
It could be argued that this provision is limited by its language to the chapter in which it 

4- is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions related to base closures and reaIignrnents, Section 2 6 ~ 7 , ~  
which is located in Chapter 159, Real Property, much Iess the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutory provisions related to the real 
property and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particular circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that '"unless the President consents . . . an organization of the National Guard whose 

36 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that 'laws effective after December 3 1, 1957 
that are inconsistent with this Act shall be considered as superseding it to the extem of the inconsistency." 
37 It might even be asserted that the responsibility and authority of the Commission is limited to verifying 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act, so that the Commission has no responsibility or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
3g Chapter 1803, FaciIitiw for Reserve Components, 10 USC $8 18231 ef seq. 
39 10 USC 6 18238. 

r .  
' O  I0 USC 8 2687. 

. . 
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members have received compensation fiom the United States as members of the National 
Guard may not be di~banded.'~' While it could be argued that if the President were to 
forward to Congress a report from the C o d s s i o n  that contained a recommendation that 
would effectively disband an "organization of the National Guard whose members have 
received compensation fiom the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
Closure Act , the President would be required to weigh the detrimental effects of setting 
aside the sum total of the base cIosure and realignment recommendations against 
acceding to the disbanding of a small number af National Guard organizations. Under 
those circumstances, consent could not reasonably be implied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn from the text of the National Defense Act of 1916 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Axmy National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at dl 

,A? times. This traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrams 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the Legislative and Executive branches of Federal ~ o v e r n m e n t , ~ ~  they 

" 32 USC 8 104(f)(l). 
42 32 USC 8 102. 
43 See Pemich v. De~arbnent of Defense, 496 U.S. 334 (1990); see generally Youn~stown Sheet &Tube 
Co. v. Sawver. 343 U.S. 579 (1952) (SteelSeizures). 
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also express a long-standing cornpromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~ o n s t i t u t i o n ~ ~  Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core Constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air National Guard unit, the Commission may 
not approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 
compensation fiom the United States as members of the National Guard, of the 
president 45 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute . 

rA In AF 33, the Air Force recommends that the 1 O l g  Air Refieling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 

44 See Steel Seizures; W. Winthrop, MLITARY LAW AND PRECEDW (2d ed. 1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"natural law of war." See note 45, below. 
45 Another potential inhibiting factor is that certain miIitia units enjoy a statutory right to retention o f  their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry exisung in any of the Statcs on the passage of 
the Act of May 8,1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shaU be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may bea  part of the National Guard and entitled to alI 
the privileges thereof, and shall conform in all respccts to the organization, discipline, 
and training to the National Guard in time of war: Provided further, That for purposes of 
training and when on active duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, Ch 1041,70A Stat. 633. Although this statute has relevance only 
to the militia of the 13 original states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection. 
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Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base CIosure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force from retiring more than 12 KC-135E during FY 
2004.~~ Under the Ronald W. Reagan NDAA for FY 2005, "the Secretary of the Air 
Force may not retire any KC-1 35E aircraft of the Air Force in fiscal year 2005.'"' It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC-135E, but aIso C- 130E and C - I ~ O H . ~ ~  

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also have statutory authority. Whether the direction to retire those aircraft 
contained in the statute resulting fiom the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act would control is a matter of debate.49 Nonetheless, since the Base Closure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire aircraft in the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring catain 

46 National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, § 134,117 Stat. 1392 Wov. 23,2003). 
47 RonaId W. Reagan National Defense Authorization Act for Fiscal Year 2005. Pub. L. NO. 108-375, Div. 
A, Title I, Subtitle D, 4 13 1,118 Stat. 18 11 (Oct. 28,2004). 

See Senate 1043,109' Coug., A Bill to Authorize Appropriations for Fiscal Y e a  2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, 132 (''The Secretary of thc Air Force may not 
retire any KC-135E aircraft of the Air Force in fmal year 2006'3 and $ 135 ("The Secretary of the Air 
Force may not retire any C- 130E/H tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
49 See Congressional Research Service Memorandum, Base Realignment and Closure of National Guard 
Facilities: Av~lication of 10 USC 6 18238 and 32 USC 6104(cl Flynn, Aaron M. (July 6,2005). 
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types of aircraft are deleted from the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC-135R aircraft of the 107& 
Air Refueling Wing (ANG) to the 101'' Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation would effectively transfer the entire compIement of aircraft 
&om a unit of the New York Air Guard, the 1 0 7 ~  Air Refueling Wing, to a unit of the 
Maine Air Guard, the 10 I St Air Refueling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or territory to that of 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Act to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
b e d  Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard "transfer four C-130H aircraft" to the 189& Airlift Wing of 
the A r k s  Air Guard, and; AF 44, Nashviie International Airport Air Guard Station, TN, calls for the 
movement of four C-I30Hs from Nashville, Tennessee to Peona, Illinois, and four C-130Hs to Louisville, 
Kentucky. 
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Guard of a particuIar state or territod' the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

Conclusion and Recommendation 

Each of the areas of concern discussed above 

= the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or territory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantial deviation from the force-structure 
report or the final selection criteria set out in the Base Closure A C ~ . ~ '  

51 Memorandum, Office of the Chief of St& of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: BI-0099 - ANG aircrafl acquired through congressional add (June 30,2005) 
(Enclosure 4). 
The final selection criteria are: 

(a) Final selection criteria The final criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

(b) Military value criteria. The military value criteria are as follows: 
(1) The current and future mission capabilities and the impact on operational 

readiness of the totd force of the Department of Defense, including the impact on joint 
warfighting, training, and readiness. 

(2) The availability and condition of land, facilities, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 

(3) The ability to accommodate contingency, mobirization, surge, and future total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and themanpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or realignment of military instailations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the jn£rastructure of both the existing and potential receiving 
communities to support forces, missions, and personnel. 

(4) The environmental impact, mcludii the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shall give priority consideration to 
the military value criteria specified in subsection @) in the making of recommendations 
for the closure or realignment of military installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment from the proposed closure or realignment of military 
instaIlations shall take into account the effect of the proposed closure or realignment on 
the costs of any other activity ofthe Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

( f )  Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with the forcestructure plan and iahstructure 
inventory referred to in section 2912, in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Basc Closure Act, Q 2913. 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

the force-structure plan and the final selection criteria, or whether there is a substantial 
deviation from the force-structure plan or the final selection criteria, 

Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legaI bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list 

Author: Dan Cowhig, Deputy General ~ o u n s e l w  6 
Approved: David Hague, General Counsel 

41 /yig 
4 EncIosures 
1. Letter from DoD Office of General Counsel (OGC) to Commission Chairman Principi 
(with email request for information (RFI)) (June 24,2005). 
2. Letter from DoD OGC to Commission Deputy General Counsel Cowhig (with email 
RFT) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: B110068 (June 16,2005). 
4. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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h I'HE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE - - - .  -. - - - 

DIVISION 

PHIL BREDESEN 1 
) 

1 
DONALD RUMSFIELD, ETAL ) 

) Judge Echois/Brown 

NOTICE OF SETTING OF INITIAL, CASE MANAGEMENT CONFERENCE 

Pursuant to Local Rule 1 I ,  effective January I ,  2001, notice is hereby given that the initial case 
management confer.ence is scheduled before Magistrate Judge Brown, Courfxoom 776, U.S . Courthouse, 
801 Broadway, Nashville, TN, at 10:OO AM on October 17,2005. 

LEAD TRIAL COUNSEL FOR EACH PARTY who has been sewed and who has ~eceived this 
notice is required to attend the initial case management confe~ence, unless otherwise ordered by the case 
management Judge Appea~ance by counsel at the initial case management conference will not be 
deemed to waive any defenses to personal jurisdiction Counsel are advised to bring their calenda~s 
with them to the conference f o ~  the purpose of scheduling future dates Counsel f o ~  the fihng party is 
also advised to notify the cou~troorn deputy for the Judge before whom the conference is scheduled, if 

ndlrr 
none of the defendants has been served prior to the scheduled conference date 

Pursuant to Local Rule 1 l(d), counsel for all parties shall, at the initiative of the plaintiffs 
counsel, confer prior to the initial case management conference as ~equired by Fed R Civ P 26(f), to 
discuss the issues enumerated in Local Rule I l(d)(l)(b) and (c) and Local Rule l l(d)(2), and to 
determine if any issues can be resolved by agreement subject to the Court's approval Pursuant to Local 
Rule 1 l(d)(l)b 2, counsel for all parties shall, at the initiative of plaintiffs counsel, prepare aproposed 
case management order that encompasses the discovery plan requi~ed by Fed R Civ P 26(f), the 
pertinent issues listed in section (d)(l)c and section (d)(2), and any issues that can be resolved b) 
agreement The proposed case management order shall be filed with the Court THREE (3) 
business days before the initial case management conference. If' the proposed order CANNOT 
be filed on time, PLAINTIFF'S COUNSEL is responsible for contacting the Magistrate Judge's 
oflice to reschedule the conference. FAILURE to obtain service on glJ defendants should be 
called to the Magistrate Judge's attention. FAILURE TO FILE THE PROPOSED ORDER 
WITHOUT CONTACTING THE MAGISTRATE JUDGE'S OFFICE CAN RESULT IN 
SANCTIONS. 

Effective December 1,2000, Fed R Civ P 26(a)(l) regarding requir ed initial disclosures applies 

PURSUANT TO LOCAL RULE ll(d)(l),  COUNSEL FORTHE PARTY FILING 
THIS LAWSUIT MUST SERVE A COPY OF THIS NOTICE ON THE OTHER 
PARTIES TO THIS LAWSUIT, ALONG WITH THE SUMMONS AND COMPLAINT 
OR WITH THE REQUEST FOR WAIVER OF SERVICE UNDER FED.R.CIV.P. 4(d), 

m h  
OR WITH THE SERVICE COPY OF THE NOTICE OF REMOVAL. - 

CLERK'S OFFICE 



% A 0  440 (Rev. 8/01) Summons in a Civil Action 

MIDDLE District of TENNESSEE 

PHIL BREDESEN, Governor of the State of 
Tennessee, 

SUMMONS IN A CIVIL ACTIOlY 
v. 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States, et al. 

CASE NUMBER: &- & 
LLa. kd I / 

TO: (Name and address of Defendant) 

SUE ELLEN TURNER, Member 
Defense Base Closure & Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

e, YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF'S ATTORNEY (name and address) 

DIANNE STAMEY DYCUS 
Deputy Attorney General 
Tennessee Attorney General's Office 
General Civil Division 
P.O. Box 20207 
Nashville, TN 37202 
Phone: (61 5) 741 -6420 

an answer to the complaint which is served on you with this summons, within 60 days after service 
of this summons on you, exclusive of the day of service. If you fail to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the 
Clerk of this Court within a reasonable period of time after service. 

AUG 1 8 2005 

DATE 

V - 
(By) D E P C N  CLERK 

SERVICE COPY 



% A 0  440 (Rev. 8/01) Summons in a C~v i l  Action 

RETURN OF SERVICE 

Service of the Summons and complaint was made by me0' I DATE 1 
I 

Check one box below to indicate appropriate method ofsewice 
1 

Served personally upon the defendant. Place where served: 

AME OF SERVER (PRINT) 

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein. 

TITLE 

Name of person with whom the summons and complaint were left: 

Returned unexecuted: 

Other (specify): 

STATEMENT OF SERVICE FEES 
TRAVEL SERVICES TOTAL 

$0.00 

I DECLARATION OF SERVER 1 
- - 

I declare under penalty of perjury under the laws of the United States of Amenca that the foregoing informat~on 
contained in the Return of Service and Statement of Service Fees is true and correct. 

Address of Server 

L I 
4s to who may serve a summons see Rule 4 of the Federal Rules of Civil Procedure. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NOTICE OF NEW CIVIL ACTION 

TO: ALL COUNSEL DATE: 08/18/05 

FROM: CLERK OF COURT 

RE: PHIL BREDESEN V. DONALD H. RUMSFELD, ETAL 

CASE NO.: 3:05-0640 

NOTICE REGARDING CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. § 636(c), as amended, and Rule 73(b) of the Federal Rules of Civil 
Procedure, this Court has designated the Magistrate Judges of this District to conduct any or all 
proceedings in civil cases, upon consent of the parties. The parties may consent to have this civil 
action tried on the merits before the Magistrate Judge, either as a bench trial or a jury trial. The 
parties may consent to have the Magistrate Judge enter final judgment in the case or may consent to 
have the Magistrate Judge decide specific matters in the case, such as dispositive motions. To 
exercise your right to consent in this case, all parties must consent in writing by signing the attached 
form. Under Rule 73(b), however, no party shall inform the District Court, the Magistrate Judge or 
the Clerk of any party's response, unless all parties consent. See generally Rules 72-76 of the 
Federal Rules of Civil Procedure. 

If all parties agree to the assignment of this case to the Magistrate Judge, an appeal, if any, 
shall be taken directly to the U. S. Court of Appeals as provided in 28 U.S.C. 8 636(c)(3) and Rule 
73(c). Further review may be taken to the U. S. Supreme Court by writ of certiorari. 

Some of the advantages of consenting to proceed before the Magistrate Judge are: (1) that 
it results in early and firm trial dates; (2) that it avoids any duplication in de novo review by the 
District Judge of the Orders or Reports and Recommendations of the Magistrate Judge who is 
assigned to the case; and (3) that it alleviates the increasing demands of criminal cases on the District 
Judges. 

The Court normally allows and encourages the parties to consent at any time during the 
pretrial proceedings, including immediately preceding the scheduled trial. 

DO NOT RETURN THE ATTACHED FORM UNLESS ALL PARTIES CONSENT 
TO PROCEED BEFORE THE MAGISTRATE JUDGE. 

rr4 
casentc. frm 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

DIVISION 

7 

Plaintiff 

9 

Defendant 

1 
) No. 
1 
) District Judge Echols 
1 
) Magistrate Judge Brown 

CONSENT OF THE PARTIES 

Pursuant to 28 U.S.C. 5 636(c), Rule 73(b) of the Federal Rules of Civil Procedure, and Local 
Rule 30 1 of the Local Rules for Magistrate Proceedings, 

( ) All parties consent to have a United States Magistrate Judge conduct any and all further 
proceedings including the entry of judgment in this civil action OR all parties authorize the 
Magistrate Judge to decide the following matters: 

Any appeal shall be to the U. S. Court of Appeals as provided in 28 U.S.C. 5 636(c)(3) and Rule 
73 (c). 

SIGNATURES OF ALL COUNSEL OF RECORD AND ANY UNREPRESENTED PARTY ARE 
REQUIRED. 

Attorney for PlaintiffIPlaintiff Attorney for DefendantDefendant 

Attorney for PlaintiffIPlaintiff Attorney for Defendantmefendant 

Attorney for PlaintiffIPlaintiff Attorney for DefendantDefendant 

If necessary, attach an additional page with additional signatures of counsel or parties. 

DO NOT FILE THIS FORM UNLESS ALL PARTIES CONSENT TO PROCEED BEFORE THE 
MAGISTRATE JUDGE. 
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IN THE UNITED STATES DISTRICT COURT 
fi = , .  - e m  

FOR THE MIDDLE DISTRICT OF TENNESSEE 
NASHVILLE DIVISION 20C5 AUG 1 8 1 : 57 

PHIL BREDESEN, Governor of the 
State of Tennessee, 

Plaintiff, 

DONALD H. RUMSFELD, Secretary of Defense 
of the United States; ANTHONY J. PRINCIPI, 
Chairman of the Defense Base Closure and 
Realignment Commission; JAMES H. 
BILBRAY; PHILLIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, members of the Defense Base 
Closure and Realignment Commission, 

Defendants. 

1 s 05- o ~ a a  
1 No. 

- 

C O M P L A I N T  

Plaintiff, PHIL BREDESEN, in his official capacity as Governor of the State of 

Tennessee, by and through his attorney, Paul G. Summers, Attorney General of the State of 

Tennessee, submits the following complaint against the defendants, DONALD H. RUMSFELD, 

in his official capacity as Secretary of Defense of the United States; ANTHONY J. PFUNCIPI, in 

his official capacity as Chairman of the Defense Base Closure and Realignment Commission; 

JAMES H. BILBRAY; PHILLIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. 

1 



HANSEN; JAMES T. HILL; LLOYD W. NEWTON; SAMUEL K. SKINNER; and SUE 

ELLEN TURNER, in their official capacities as members of the Defense Base Closure and 

Realignment Commission, as follows: 

Nature of This Action 

1. This action arises out of the Department of Defense's ("the Department") attempt, 

unilaterally and without seeking or obtaining the approval of the Governor of the State of 

Tennessee, to realign the 11 8th Airlift Wing of the Tennessee Air National Guard stationed in 

Nashville, Tennessee. The Department's attempt to realign the 11 8th Airlift Wing without first 

obtaining Governor Bredesen's approval violates federal law, which expressly grants rights to the 

State of Tennessee and its Governor, as commander-in-chief of the Tennessee National Guard. 

While this action arises in the context of the 2005 Base Realignment and Closing process, 

plaintiff does not challenge the validity of the Defense Base Closure and Realignment Act of 

1990, as amended, codified at 10 U.S.C. $2687 note (the "BRAC Act"). Rather, plaintiff asserts 

that Secretary Rumsfeld has acted in excess of his statutory authority under the BRAC Act; that 

Secretary Rumsfeld has derogated rights granted by Congress to Governor Bredesen independent 

of the BRAC Act; and that Secretary Rumsfeld's action violates Article 1, $8 and Amend. I1 of 

the United States Constitution. 

Parties 

2. Plaintiff, Phil Bredesen, is the Governor of the State of Tennessee. Pursuant to 

the Constitution and laws of the State of Tennessee, plaintiff is the Commander in Chief of the 



1 

military forces of the State of Tennessee, except for those persons who are actively in the service 

of the United States. 

3. Defendant Donald H. Rumsfeld is the Secretary of Defense of the United States. 

Pursuant to the Defense Base Closure and Realignment Act of 1990, as amended, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of federal 

military bases in the United States to the Defense Base Closure and Realignment Commission. 

He is sued in his official capacity only. 

4. Defendant Anthony J. Principi has been named by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission. He is sued in 

his official capacity only. 

5 .  Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehrnan, Jr.; James V .  

Hansen; James T. Hill; Lloyd W. Newton; Samuel K. Skinner; and Sue Ellen Turner have been 

named by the President of the United States to be members of the Defense Base Closure and 

Realignment Commission. They are sued in their official capacities only. 

6. The members of the Base Closure and Realignment Commission have interests 

which could be affected by the outcome of this litigation and are made defendants pursuant to 

Rule 19(a) of the Federal Rules of Civil Procedure. 

Jurisdiction and Venue 

7. This is a declaratory judgment action pursuant to 28 U.S.C. $52201,2202, and 

Fed.R.Civ.P. 57, which involves the interpretation of provisions of the United States Constitution 

(art. 1, $8 and Amend. 11) and federal statutes (10 U.S.C. $2687 note; 10 U.S.C. §§18235(b)(l) 



and 18238; and 32 U.S.C. $104). This Court has jurisdiction pursuant to 28 U.S.C. $1 33 1 

because it arises under the laws of the United States. 

8.  Venue is proper in the Middle District of Tennessee by virtue of the fact that the 

Nashville International Airport Air Guard Station where the 1 18th Airlift Wing is based is in the 

Middle District of Tennessee and by virtue of the fact that the official residence of the Governor 

of the State of Tennessee is in the Middle District of Tennessee. 

Factual Background 

9. Pursuant to Sections 2903 and 29 14 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Defense Base Closure and Realignment Commission is empowered 

to consider the recommendations of the Secretary of Defense and make recommendations to the 

President of the United States for the closure and realignment of military bases. 

10. Pursuant to Sections 2903 and 2904 of the Defense Base Closure and Realignment 

Act of 1990 as amended, the Secretary of Defense of the United States shall close the bases 

recommended for closure by the Commission and realign the bases recommended for 

realignment, unless the recommendation of the Defense Base Closure and Realignment 

Commission is rejected by the President of the United States or disapproved by a joint resolution 

of Congress. 

11. The purpose of the BRAC Act is to close or realign excess real estate and 

improvements that create an unnecessary drain on the resources of the Department of Defense. 
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12. The BRAC Act creates criteria for use in identifying military installations for 

closure or realignment. Pursuant to Section 2910, "realignment" is defined by the Act to include 

"any action which both reduces and relocates functions and civilian personnel positions but does 

not include a reduction in force resulting from workload adjustments, reduced personnel or 

funding levels, or skill imbalances." 

13. On May 13,2005, Defendant Rumsfeld recommended to the Base Closure and 

Reassignment Commission realignment of the Tennessee Air National Guard's 11 8th Airlift 

Wing and relocation of eight C 130 aircraft to different Air National Guard Units based in 

Louisville, Kentucky and Peoria, Illinois. 

14. The 1 18th Airlift Wing is an operational flying National Guard Unit located 

entirely within the State of Tennessee at the Nashville International Airport Air Guard Station in 

(Ir 
Nashville, Tennessee. 

15. There are currently one thousand two hundred twenty-seven (1,227) military and 

civilian positions allotted to the 1 18th Airlift Wing. 

16. The 11 8th Airlift Wing personnel consists of sixty-five (65) Active Guard and 

Reserve personnel, two hundred twenty-six (226) military technicians, and nine hundred thirty- 

six (936) part-time guard members. Under the recommendation of Secretary Rumsfeld, seven 

hundred two (702) total personnel will be lost by the Tennessee Air National Guard consisting of 

nineteen (1 9) Active Guard and Reserve, one hundred seventy-two (1 72) military technicians, 

and five hundred eleven (5 11) traditional part-time guard positions. 

17. The realignment of the 1 18th Airlift Wing in Nashville will also deprive the State 

of the ability to Airlift civil support teams from Nashville to areas throughout the State which 

A 5 



may be in danger from a chemical, nuclear, or biological accident or incident. Removal of these 

aircraft makes the State vulnerable in its ability to respond to a terrorist attack, and would 

severely affect Tennessee's Homeland Security. 

18. The seven hundred two (702) total personnel that would be lost under the BRAC 

recommendation include the Aero Med Squadron, AES, or Aero Medical Evacuation Squadron, 

the only deployable medical capability in the Tennessee Air National Guard. The AES would be 

relocated to Carswell Air Force Base in Texas. The relocation of the Aero Medical Evacuation 

Squadron would severely reduce Tennessee's Homeland Security response capabilities. 

19. The 1 18th Airlift Wing plays a key role in disaster and emergency response and 

recovery in Tennessee, particularly as it relates to planning for major disasters such as earthquake 

activity along the New Madrid Fault which runs through West Tennessee to include the city of 

Memphis. 

20. The Air National Guard Base in Nashville is central to five (5) FEMA regions and 

is a key element in the potential activation of the Emergency Management Assistance Compact 

entered into by all fifty states and ratified by Congress. 

2 1. During Operation Noble Eagle fiom September 1 1,2001, until October 2002, the 

11 8th Airlift Wing was one of only three such units selected to support critical Quick Reaction 

Force (QRF) and Ready Reaction Force (RRF) missions, and was identified as a Weapons of 

Mass Destruction (WMD) first responder Airlift Support Wing. Relocating the 11 8th Airlift 

Wing would deprive the State of Tennessee of these critical Homeland Security functions. 

22. The one thousand two hundred twenty-six, (1,226) positions assigned to the 1 18th 

Airlift Wing constitute a well trained, mission ready state military force available to Governor 



Bredesen to perform State Active Duty Missions dealing with homeland security, natural 

6 disasters and other State missions. 

23. Realignment of the 1 18th Airlift Wing will deprive the Governor of nearly 

one-third of the total strength of the Tennessee Air National Guard and will reduce the strength 

of Tennessee military forces in the Middle Tennessee region. 

24. Deactivation of the 1 18th Airlift Wing in Nashville, Tennessee will deprive the 

Governor and the State of Tennessee of a key unit and joint base of operations possessing current 

and future military capabilities to address homeland security missions in Tennessee and the 

southeastern United States. 

25. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of 

the BRAC Report to the BRAC Commission, an overwhelming majority of the 1 18th Airlift 

(r 
Wing was not and currently is not in active federal service. 

26. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the approval of Governor Bredesen or his authorized representatives to change the branch, 

organization or allotment of the 1 18th Airlift Wing. 

27. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the approval of Governor Bredesen or his authorized 

representatives to change the branch, organization or allotment of the 1 18th Airlift Wing. 

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the consent of Governor Bredesen or his authorized representatives to relocate or realign 

the 1 18th Airlift Wing. 



I 29. At no time during the 2005 BRAC process did any authorized representative of 

.(oL the Department of Defense request or obtain the consent of Governor Bredesen or his authorized 

representatives to relocate or realign the 1 18th Airlift Wing. 

30. If requested, Governor Bredesen would not give his approval to relocate, 

withdraw, deactivate, realign, or change the branch, organization or allotment of the 1 18th 

Airlift Wing. 

31. By letter dated August 5,2005, Governor Bredesen wrote to Secretary Rumsfeld 

stating that he did not consent to the deactivation, realignment, relocation, or withdrawal of the 

1 18th Airlift Wing. See Exhibit A. 

32. To date, neither Secretary Rurnsfeld nor any authorized representative of the 

Department have responded to Governor Bredesen's letter dated August 5,2005. 

C4 
33. The Tennessee National Guard constitutes a portion of the reserve component of 

the armed forces of the United States. 

34. The Air National Guard base at the Nashville International Airport Air Guard 

Station is used for the administering and training of the air reserve component of the armed 

forces. 

35. The Office of the General Counsel for the Defense Base Closure and Realignmen1 

Commission has issued a legal opinion questioning the legality of the recommendations of I 
Secretary Rumsfeld regarding the closure and realignment of certain National Guard units, 

including the recommendations regarding the realignment of the 1 18th Airlift Wing. See Exhibit 



36. Pursuant to 32 U.S.C. §104(a) each State may fix the locations of the units and 

headquarters of its National Guard. 

37. Federal law prohibits defendant Rumsfeld from taking action to realign the 1 18th 

Airlift Wing without the consent of the Governor of the State of Tennessee. 

38. By virtue of defendant Rumsfeld's proposal to realign the 1 18th Airlift Wing 

without the consent of the Governor of the State of Tennessee an actual controversy exists 

between the parties. 

First Claim for Relief 

39. Plaintiff incorporates by reference and realleges paragraphs 1 through 38, 

inclusive, as though filly set forth herein. 

40. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to move aircraft from the Tennessee National Guard to a 

unit of the National Guard in another state. 

41. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to determine how a National Guard unit is equipped or 

organized. 

42. Secretary Rumsfeld exceeded his statutory authority under the BRAC Act by 

inappropriately using the Act as a basis to relocate, withdraw, disband or change the organization 

of the Tennessee Air National Guard. 

43. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, under the authority of the BRAC Act, 



I - 44. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

I Second Claim for Relief 

45. Plaintiff incorporates by reference and realleges paragraphs 1 through 44, 

inclusive, as though fully set forth herein. 

46. Pursuant to 32 U.S.C. $104, no change in the branch, organization or allotment of 

a National Guard unit located entirely within a State may be made without the approval of that 

State's governor. 

4- 
47. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

I Bredesen's approval, realign the 1 18th Airlift Wing. 

48. Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Third Claim for Relief 

49. Plaintiff incorporates by reference and realleges paragraphs 1 through 48, 

inclusive, as though fully set forth herein. 



50. Pursuant to 10 U.S.C. $18238, a unit of the Army National Guard or the Air 

A National Guard of the United States may not be relocated or withdrawn without the consent of 

the governor of the State in which the National Guard is located. 

51. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

Judgment declaring that Secretary Rumsfeld may not, without first obtaining Governor 

Bredesen7s approval, realign the 1 18th Airlift Wing. 

52. Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen7s rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 

Fourth Claim for Relief 

F 53. Plaintiff incorporates by reference and realleges paragraphs 1 through 52, 

inclusive, as though fully set forth herein. 

54. Pursuant to 10 U.S.C. 4 18235(b)(1), the Secretary of Defense may not permit an] 

use or disposition of a facility for a reserve component of the armed forces that would interfere 

with the facilities' use for administering and training the reserve components of the amled forces. 

55. Pursuant to 28 U.S.C. $2201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratoq 

Judgment declaring that Secretary Rumsfeld's proposed realignment of the 1 18th Airlift Wing 

would result in interference with the use of the Nashville International Airport Air Guard Station 

for the training and administering of reserve components of the armed forces and is barred by 10 

U.S.C. §18235(b)(l). 

56.  Pursuant to 28 U.S.C. $2202, plaintiff requests such further relief as necessary to 



I protect and enforce the use of the Nashville International Airport Air Guard Station for the 

training and administering of reserve components of the armed forces. 

Fifth Claim for Relief 

57. Plaintiff incorporates by reference and realleges paragraphs 1 through 56, 

inclusive, as though fully set forth herein. 

58. Under the provisions of the United States Constitution, authority over the military 

is divided between the federal and state governments. U.S.C.A. Const. Art. 1, $8. The guarantee 

of the Second Amendment, regarding states7 right to a well-regulated militia, was made for the 

purpose to assure the continuation and effectiveness of state militia. U.S.C.A. Const. Amend. Il. 

59. Pursuant to 28 U.S.C. 52201 and Fed.R.Civ.P. 57, plaintiff requests a Declaratory 

m Judgment declaring that Secretary Rumsfeld's recommendation to realign the 1 18th Airlift Wing 

violates Art. 1, $8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Tennessee National Guard, without the approval of Governor 

Bredesen. 

60. Pursuant to 28 U.S.C. 52202, plaintiff requests such further relief as necessary to 

protect and enforce Governor Bredesen's rights as governor of the State of Tennessee and as 

commander-in-chief of the Tennessee National Guard. 



WHEREFORE, plaintiff prays that this honorable Court grant the following relief: 

A. Enter a declaratory judgment declaring the realignment of the 1 18th Airlift 

Wing as proposed by defendant Rumsfeld without the consent of the Governor of the State of 

Tennessee is prohibited by federal law; and 

B. Grant such other relief as is warranted in the circumstances. 

Respectfully submitted, 

c PAUL G. SUMMERS(6285) 

Attorney General 
State of Tennessee 

DLANNE STAMEY D&US ($654) 
Deputy Attorney General 
General Civil Division 
State of Tennessee 
P.O. Box 20207 
Nashville, TN 37202 
(6 15) 74 1-6420 



STATEOFTENNESSEE 

rlba hn, BREDESEN 
GOVERNOR 

5 August 2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
The Pentagon 
1 155 Defense Pentagon 
Arlington, VA 20301 

Dear Secretary Rumsfeld: 

I thank you for your outstanding service to our country as the Secretary of Defense, and for this 
opportunity to provide input on behalf of the citizens of the State of Tennessee. I am concerned about the 
Air Force's recommendation to remove the C-130's from the Nashville 11 8th Airlift Wing (AW). I am also 
concerned with the errors and the methodology used by the Air Force to select the Nashville unit for 
realignment. See attached concerns. 

As the Governor of the State of Tennessee, I do not consent to the realignment of the 11 8'WW in 
Nashville. I agree with the Governors of many other states, the National Guard Association of the Un~ted 
States, and the BRAC General Counsel concerning the significant legal issues with the Air National Guard 
BRAC recommendations. It is my opinion the Air Force recommendation for the realignment of the 
Nashville unit and elimination of their flying Wing substantially deviate from the Congressional criteria used 
to evaluate military bases. 

In summary, the Volunteers of Tennessee stand ready to continue our long history of providing 
military men and women to defend our nation and way of life. The 118" Airlift Wing has outstanding 
facilities, a viable and relevant airlift mission, and this unit has answered the call of our nation for over 85 
years. The current C-130 mission will remain in high demand for many years to come. 

I respectively ask for a careful examination of the military value, cost details, and legal concerns of 
the recommendation to realign the Nashville unit and move its aircraft to other Air National Guard locations. 
Commissioner Bilbray has seen first hand the military value of the base and strong support the surrounding 
area provides to the military. 

Phil Bredesen 

Attachment: Concerns for Realignment of the 1 lath Airlift Wing 

State Chpitol. Nash~%le. Tennessee 37243-900 1 
(615) 741-2001 - 
EXHIBIT A 
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cc: The Honorable Bill Frist 
The Honorable Lamar Alexander 
The Honorable William L. Jenkins 
The Honorable John J. Duncan, Jr. 
The Honorable Zack Wamp 
The Honorable Lincoln Davis 
The Honorable Jim Cooper 
The Honorable Bart Gordon 
The Honorable Marsha Blackburn 
The Honorable John S. Tanner 
The Honorable Harold E. Ford, Jr. 



BRAC Concerns for Realignment of the 1181h Airlift Wing, Nashville TN 

Below is a list of concerns that relate to the Air Force's recommendation to remove the 
C-130's from the Nashville 118h Airlift Wing (AW). This includes errors with Military Value data 
and flaws in the methodology used by the Air Force to select the Nashville unit for realignment: 

1. The 11 8b AW military value score has several errors in Military Value data collection and 
calculation. For example, the "Installation Pavement Quality" of the Nashville runways received 0 
(zero) points; however when properly calculated, the Nashville runways will receive the maximum 
of 5.98 points for this important item. Once corrected, this single item will substantially improve the 
Military Value ranking of the Nashville unit. This is only one example of the errors that have been 
formally submitted to the BRAC staff for correction of the Military Value score. 

2. It appears the Air Force used the BRAC process to rebalance ANG Aircraft among the states, 
i.e., states with more ANG units should absorb more aircraft losses. If the number of ANG units in 
a state is a BRAC consideration, then the DOD should try to re-balance the number of active duty 
bases among the states, or the number of total military among the states, or the number of reserve 
members in each state. Tennessee ranks very low in each of the above comparisons and is under 
represented with military assets. When you compare active duty personnel numbers in Tennessee 
to those in other states, Tennessee is ranked number 41 in the nation, with only 2,700 active duty 
members. Also, on a Total Military (Active Duty and Reserve) Per Capita basis, Tennessee is 
ranked number 37 in the nation. So how do you justify moving a highly trained and combat 
seasoned Flying Wing out of Tennessee to other states with a larger military presence? 

3. There are six C-130 ANG units with lower military value than Nashville that are keeping or 
gaining Aircraft. One of these lower military value locations will receive Nashville C-130's and will 
need $4.3M of Military Construction (MILCON) to beddown the additional aircraft and would need 
$34M of MILCON for this unit to robust to 16 C-130's. The Nashville unit previously operated 16 C- 
130's at this location for 14 years and stands ready to robust back to 12 or 16 aircraft at Zero Cost 
(As noted in the USAF BRAC data). Given the restrictions on MILCON funding and retraining cost, 
the realignment of the Nashville unit is not justified. 

4. If the realignment occurs, many of the unit's combat experienced and well-trained aircrews and 
maintenance staff will leave the military, because these members will not be able to leave their 
hometown and move to another base. This will have a negative impact on the Homeland Defense 
and state emergency response mission. The C-130 is a "best fit" for the above missions and to 
support Military First Responders. In addition to providing combat airlift support during recent wars 
(including the Iraq War), the Nashville unit has provided support for forest fires, storm damage, 
drug interdiction, medical rescue operations, and other FEMA region support. 

5. The 118th AW has very low cost and efficient facilities: the real property lease is one dollar until 
2045; most of their facilities are less than 5 years old and in outstanding condition (in fact the 118m 
AW just received a Design Award from the Air Force for a $24M Aircraft Hangar Complex); and use 
of four Nashville runways cost the federal government only $36,00O/year. 
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In summary, it appears the Air Force recommendation for the realignment of the Nashville unit and 
elimination of their flying Wing substantially deviate from the Congressional criteria used to 
evaluate military bases. These concerns have also been expressed by the Tennessee Air National 
Guards leadership during Commissioner Bilbray's June 05 visit, by members of our congressional 
delegation, by our Adjutant General, Gus Hargett, testimony to the Commission Regional Hearing 
in Atlanta, and others who have submitted formal input for the record. 



Office of Genera1 Counsel 
Defense Base Closure and Realignment Commission 

. . . . Discnssion of Legal and Policy Considerations Related to Certain Base Closure and -. . Realignment Recommendations 

Dan cowhigl 
Deputy General Counsel 

July 14,2005 

This memorandum describes legal and policy constraints on Defense Base 
Closure and Realignment Commission (Commission) action regarding certain base 
closure and realignment recommendations. This paper will not describe the limits 
explicit in the Defense Base Closure and Realignment Act of 1990, as amended (Base 
Closure AC~),' such as the final selection  riter ria,^ but rather will focus on other less 

Major, Judge Advocate General's Corps, U.S. Army. Major Cowhig is detailed to the Defense Base 
Closure and Realignment Commission under 5 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
Pub. L. No. 101-510, Div B, TitleXXIX, Part& 104 Stat 1808 (Nov. 5, 1990), as amended by Act of 

Dec. 5, 1991, Pub. L. No. 102-190, Div A, Title 111, Part D, 8 344(b)(I), 105 Stat. 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, DivB, TitleXXVILI, Part B, $8 2821(a)-(h)(l), 2825,2827(a)(I), (2), 105 Stat. 
1546, 1549, 1551; Act of Oct. 23,1992, Pub. L. No. 102484, Div. A, Title X, Subtitle F, 9 I054@), Div. 
B, Title XXVIII, Subtitle B, $8 2821@), 2823,106 Stat 2502,2607,2608; Act of Nov. 30,1993, Pub. L. 
No. 103-160, Div. B, Title XXIX, Subtitle 4 $8 2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908@), 
291 8(c), Subtitle B, $9 2921(b), (c), 2923,2926,2930(a), 107 Stat 191 1,1914,1916,1918,1921,1923, 
1928, 1929,1930, 1932, 1935; Act of Oct. 5,1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, $5 
1070@)(15), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, $4 281 1,2812(b), 2813(c)(2), 2813(d)(2), 
2813(e)(2), 108 Stat 2857,2858,3053,3055,3056; Act of Oct 25, 1994, Pub. L. No. 103-421, 2(a)-(c), 
(Q(2), 108 Stat. 43464352,4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, $8 
1502(d), 1504(a)(9), 1505(e)(l), Djv. B, Title XXVIII, Subtitle C, 9s 2831@)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat. 508,513,514,558,560,561,564,565; Act of Sept 23, 1996, Pub. L. NO. 
104-201, Div. B, Title )IIXWI, Subtitle B, 89: 2812(b), 2813(b), 1 10 Stat. 2789; Act of Nov. 18, 1997, Pub. 
L. NO. 105-85, Div. A, Title X, Subtitle G, $ 1073(d)(4)(B), (C), 11 1 Stat. 1905; Act of Oct. 5,1999, Pub. 
L. 106-65. Div. A, Title X, Subtitle G, $ 1067(10), Div. C, Title XXVIII, Subtitle C, $8 2821(a), 2822, 113 
Stat. 774,853,856; Act of 01% 30,2000, Pub. L. No. 106-398,s 1, 114 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, $ 1048(d)(2), DivB, Title XXVIII, Subtitle C, 5 2821@), 
Title XXX, $9: 3001-3007,115 Stat 1227,1312, 1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
TitleX, Subtitle F, 9: 1062(fJ(4), 1062(m)(l)-(3), Div. B, Tide XXVXLI, Subtitle B, (i 2814@), Subtitle D, 
$ 2854,116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. 108-136, Div A, Title VI, 
Subtitle E, $655(b), Div. B, Title XXVIII, Subtitle A, 2805(d)(2), Subtitle C, $2821, 117 Stat. 1523, 

EXHIBIT B 
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obvious constraints on Cornmission action4 This memorandum is not a product of 
deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, N Y ~  as an illustration. The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 1 3 OH aircraft of the 9 1 4' Airlift Wing (AFR) to the 3 1 4h 
Airlift Wing, Little Rock Air Force Base, AR. The 9 14% headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 1 0 ~  Space Group (AFR&) at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distribute the eight KC-135R aircraft of 
the 107* Air Refueling Wing (ANG~) to the 1 Ola Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 10IS' 
will subsequently retire its eight KC-135E aircraft and no Air Force 
aircraft rernain at ~ i a ~ a r a . *  

- - - -- -- -- - - 

1721, 1726; and Act of Oct. 28, 2004, Pub. L No. 108-375, Div. A, Title X, Subtitle I, $ 1084(i), Div. B, 
Title XXVtII, Subtitle C, 9;s 283 1-2834,118 Stat. 2064,2132. 

Base Closure Act 5 2913. 
* Although the Commission has requested the views of the Department of Defense (DoD) on these matters, 
as of this writing DoD has refused to provide their analysis to the Commission. See Letter from DoD 
Office of General Counsel (OGC) to Conunission Chairman Principi (June 24,2005) (with ernail request 
for information (RFII) (Enclosure 1) and Letter from DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with email RFI) (Enclosure 2). These documents are available in the electronic 
library on the Commission website, www.brac.~ov, filed as a clearinghouse question reply under document 
control number (DCN) 3686. 
5 DEPT. OF DEFENSE, BASE CLOSURE AND REAUGNMENT REPORT, VOL I, PART 2 OF 2: DETWED 
RECOMMENDATIONS, Air Force 33 (May 13,2005). This recommendation and the others cited in this paper 
are identified by the section and page number where they appear in the recommendations presented by the 
Secretary of Defense on May 13,2005. 
Air Force Reserve 
' Air National Guard 

The justification, payback, and other segments of AF 33 read: 

Justification: This recommendation dism%utes C-130 force structure to Little Rock 
(17-airl*), a base with higher military value. These transfers move C-130 force structure 
from the Air Force Reserve to the active duty - addressing a documented imbalance ia 
the active/rcserve marming mix for C-130s. Additionally, this recommendation 
dismhtes more capable KC-135R aircraft to Bangor (123), replacing the older, less 
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This recommendation, AF 33, includes elements common to many of the other 
Air Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

capable KC-135E aircraft Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of ail costs and savings to the Department 
during the implementation period is a savings of $5.3M. Annual r e c d g  savings after 
implementation are $20. lM, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006-201 1 period in the Buffalo-Niagara Falls, NY, 
metropolitan statistical economic area, which is 0.2 percent of economic area 
empIoyment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of DEFT. OF 
DEFENSE, BASE CLQSURE AND REALIGNMENT REPORT, VOL. I, PART 1 OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the infrastructure of the communities to support missions, 
forces, and personnel. There are no known community infrastructure impediments to 
implementation of all recommendations affecting the instaIlations in this 
recommendation 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or tribal resources; land use constmints or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
recommendation. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs include $0.3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation There are no anticipated impacts to the costs of environmental restoration. 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed. There are no known 
environmental impediments to the implementation of this recommendation 

The payback figures are lcnown to be incorrect, as they take the manpower costs associated with the 107' 
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD's 3005 SELE~T~ON PROCESS AND RECOMMENDATIONS FORBASE CmSURES AND 
REALIGNMENTS (GAO-05-785) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ u a r d ~  unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft &om a unit of the Air 
Guard of one state or tenitory to that of another 

The legal and policy considerations related to Commission action on each of these 
elements are discussed below. While severaI of these issues are unique to the 
recommendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC-135R aircraft . . . to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that would direct the relocation of individual aircraft to specific 
sites. 

These units have a dual status. Although often referred to as units of the "Air National Guard" or "Amy  
National Guard," these units are only part of the National Guard when they are called into Federal S~MCC. 

When serving in a state or temtorial role, they form a part of the militia (or guard) of their own state or 
territory under the command of tbeir own governors. When called into Federal service, the units form a 
part of the National Guard, a part of the Armed Forces of the United States under the command of the 
President. 
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Assuming that the final recommendations of the Commission to the President 
proceed bough  the entire process set forth by the Base Closure Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~orce." 

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief. Were operational circumstances to arise that required the redistribution of tbose 
aircraft, this conflict of authorities could delay or prevent appropriate action.I2 

Where an otherwise appropriate recommendation would require the Air Force to 
pIace certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

lo Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfall, 
the Air Force would also suffer greater operational impediment, from statutory directions on the basing of 
specific a h m e s  today than under the conditions that prevailed in t&e early 1990s. 
I I Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on whch the President transmts the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of this argument is questionable. Absent a later action by Congress or the President, or a future 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 
l2 Although both 8 2904(c)(2) of the Base Closure Act and 10 USC 5 2687(c) permit the realignment or 
closure of a military installation regardless ofthe restrictions contained in each "if the Resident certiiies to 
the Congress that such closure or realignment must be impiemented for reasons of nationaI security or a 
military emergency," 10 USC 2687(c), this language does not relieve the armed forces h r n  the statutory 
provisions that result f?om the Base Closure Act process. 
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at specific locations. This could be accomplished in some instances by amending the 
recommendation to identify the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated m e s .  In 
instances where the recommendation would move a i r d  without any associated units, 
functions or substantial infrastructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit the 
Secretary of the Air Force to distribute the aircraft in accordance with the requirements of 
the ~ervice.'~ 

l3 For example, in AF 32, Cannon Air Force Base, NM, the Air Force recommends 

Close Cannon Air Force Base, NM. Distrihte the 27' Fighter Wing's F-16s to 
the 1 15' Fighter Wing, Dane County Regional Airport, T w  Field Air Guard Station, 
WI (three aircraft); 114" Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150' Fighter Wing, W a n d  Air Force Base, NM (three aircraft); 113" Wing, 
Andrews Air Force Base, MD (nine air&); 57" Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 388& Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recommendation would stand-down the active component 27& Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force backup inventory. The 
language of this recornmendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "CIose Cannon Air Force Base, NM. Distribute the 27' Fighter 
Wing's aircraft as directed by the Secretary of the Air Force, in accordance with law." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the ''distri%ution" of 
airframes independent of any personnel or function exceeds the authority granted to the Commission in the 
Base Closure Act and, dependmg upon the other issues involved in the particular recommendation, may 
ofherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes hat 
do not require the authority of the Act and to eEect changes in how a unit is equipped or organized Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
future needs and missions. Further, if legal bars associated with aspects of recommendations impacting 
&e Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such 
an amendment could in some instances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and funding where the distributions are otherwise consistent with law. This could occur 
where the Secretary of the Air Force associates infrastructure changes with those dism%utions 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required only where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be employed,"'4 or realigns a military installation resulting in "a reduction by more than 
1.000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that in~tallation.'~ The Department of Defense may carry out the closure or 
realignment of a military installation that fdls below these thresholds at d l . I 6  

The Department of Defense does require the authority of the Base Closure Act to 
carry out the recommendation to "close Niagara FalIs Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the following actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914'~'s headquarters moves to Langley Air Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC- 13 5R aircraft . . . to . . . 
Bangor Internationd Airport Air Guard Station, ME. 

. . . retire . . . eight KC-135E aircraft . . .. 

The Department of Defense does not require the authority of the Act to move 
groups of eight aircraft,17 or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recommendations include similar language directing the movement or retirement of small 

l4 10 USC 5 2687(a)(2). 
10 USC 8 2687(a)(3). 

l6 By defitnition, the Base CIosure Act does not apply to "closures and realignments to which section 2687 
of Title 10, United States Code, is not applicable, including closum and realignments carried out for 
reasons of national security or a miIitary emergency referred to in subsection (c) of such section." Base 
Closure Act 8 2909(c)(2). 
" Nor does the Base Closure Act grant the Department ofDefense the authority to retire an aircraft where 
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose 
retirement has been barred by statute, page 15. 
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numbers of aircra.ft., often without moving the associated personnel.'8 Several of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
law?' the Air Force could wry out these actions on its own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
legal restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
challenge in the courts.21 

l a  For exgple,  AF 44, Nashville International Airport Air Guard Station, TN, calls for the movement of 
four C-I30Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
without moving the associated personnel 
19 For example, AF 34, Schenectady County Auport Air Guard Station, NY, calls for the movement of four 
C-130 aircraft from Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base ini?astructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of 15 F-16s with no job losses and no associated base idhstructure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F- 16s with an estimated total 
loss of five jobs and no associated base infktmcture changes. 

See in particular the discussions of the use of the Base Closure Act to effect cbanges in how a unit is 
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in the organization of an 
Air National Guard unit, page 1 I, and; the retirement of aircraft whose refirement has been barred by 
statute, page 15. 

Although Congressional Research S e ~ w  recently concIuded it is unlikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations would be 
limited to the closure or realignment of installations. The Availability of Judicial Review Remrding 
Military Base Closures and Realienments, C R S  Order Code IU.32963, Watson, Ryan J. (June 24,2005). 
See the discussion of the use of the Base Closure Act to effect changes in how a unit is equipped, 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls below the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise confiict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation h m  the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation fiom the list." 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C-130H aircraft of the 9 1 4 ~  Airlift Wing 
(AFR) to the 3 1 4h Airlift Wing, Little Rock Air Force Base, AR. The 
9 14th'~ headquarters moves to Langley Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC-135R aircraft of the 1 0 7 ~  
Air Reheling Wing (ANG) to the 101" Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 101'' will 
subsequently retire its eight KC-135E aircraft . . .. 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure fiom the Air Force Reserve to the active duty - addressing a 
documented imbalance in the active/reserve manning mix for C-130s.'"~ Many other Air 
Force recommendations include similar langua e directing the reorganization of flying 
units into Expeditionary Combat Support unitsg4 the transfer or retirement of specific 

22 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page 11, to retire aircraft whose 
retirement has been barred by statute, page 15, and to transfer aircraft &om a unit of the Air Guard of one 
state or territory to that of  another, page 17. 
23 Emphasis added. 

See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 1 8 6 ~  Air 
Refueling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls Intemational Airport Air Guard Station, MT, recommending in 
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aircraft without movement of the associated personnel,25 or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act "is to provide a fair process that will result 
in the timely closure and realignment of military installations inside the United 
Under the Base Closure Act, "the tenn 'military installation' means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased faci~ity."'~ The purpose 
of the Act is to close or realign excess reaI estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base Closure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, "the term 'realignment' includes any action which 
both reduces and relocates functions and civilian personnel positions but does not include 
a reduction in force resultin from workload adjustments, reducedpersonnef or funding % levels, or skill imbalan~es."~ A 'Yealignment," under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped or organized. Recommendations that serve primarily to transfer 
aircraft from one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mix29 are outside the authority granted by the Act. The Commission 
must act to remove such provisions f k m  its recommendations. 

effect that the 120m Fighter Wing of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 1 19' Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit 
25 See notes 18 and 1 9 above. 
26 Base Closure Act $290 1 (b) (emphasis added). 

Base Ciosure Act Q 2910(4). This definition is identical to that codified at 10 USC $ 2687(e)(l). 
'* Base Closure Act, $29 10(5) (emphasis added). This definition is identical to that codified at 10 USC 
Q 2687(e){3). 
29 For example, AF 39, Mansfield-Lahm Municipal Airport Air Guard Station, OH, "addressing a 
documented imbalance in the active/Air National Guard/Air Force Reserve manning mir for C-130s" by 
closing "Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OH," disbibuting "the eight 
C-130H aircraft of the 179& Airlift Wing (ANG) to the 9 0 8 ~  Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 3 14* Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 



OBce of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realigtnnent Recommendations 

The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC-1 35R aircraft of the 
1 0 7 ~  Air RefbeIing Wing (ANG) to the 1 01 " Air Reheling Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircraft remain at Niagam" The recommendation is silent as to the disposition of 
the 1 0 7 ~  Air Rehelin Wing of the New York Air Guard. The recommendation would 9 either disband the 107' , or change its organization from that of a flying unit to a ground 
unit3' 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its airmail, the Air Force explicitly provides that the unit assume an 
expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 1 8 6 ~  Air 
Refueling Wing's KC- 135R aircraft to the 1 2 8 ~  Air Refueling Wing 
(ANG), General Mitchell Air Guard Station, WI (three aircraft); the 134" 
Air Refueling Wing (ANG), McGhee-Tyson Airport Air Guard Station, 
TN (three aircraft); and 1 0 1 St Air Refbeling Wing (ANG), Bangor 
International Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircraft inventoy The 186th Air Refueling Wing's 
fire fighter positions move to the I72 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in  DON^' 21, Recommendation for Closure and ReaIignment Naval Air 
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport, 

If the intention is to disband the unit, additional legal issues are present The end-strength of the Air 
National Guard is set by Congress Eliminating a refueling wing would alter the end-strength of the Air 
National Guard. 
31 Department of the Navy 
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Johnstown, PA, the Navy proposes to "close NavaI Air Station Joint Reserve Base 
Willow Grove . . . deactivate the 1 1 Itit Fighter Wing (Air National Guard)." In AF 38, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 119& 
Fighter Wing's F- 16s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates "the reduction in F- 
16 force structure and the need to align common versions of the F-16 at the same bases 
argued for realigning Hector to allow its aircraft to retire withour a_flying mission 
bacIg?~l.'"~ 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to carry out such actions. 

By statute, "each State or Territory and Puerto Rico may fix the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force the units of which when combined wiIl form 
complete higher tactical units .. . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its governor.'* 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard actions.35 

Several rationaIes might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

32 Emphasis added. 
j3 32 USC 8 104(a). 
" 32 USC 8 104(c). 
35 Memorandum, Ofiice of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response re: BI-0068 ("The Air Force has not received consent to the proposed 
realignments or closures from any Governors concerning realignment or closure of Air National Guard 
installations in their respective states.") (June 16,2005) (Enclosure 3). 
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recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, would themselves become a statute, the 
recommendations would supersede these earIier statutory limitations. This argument 
could be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission would merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these statutes.37 Each of these lines of reasoning would require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the National Guard as a service that responds to both state 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of.. . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter38 without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~o lumbia ' "~  
It collld be argued that this provision is limited by its language to the chapter in which it 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions re1ate.d to base closures and realignments, Section 2687,# 
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutory provisions related to the real 
property and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particular circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that "unless the President consents . . . an organization of the National Guard whose 

36 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that "laws effective after December 3 1,  1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
37 It might even be asserted that the responsibility and authority of the Commission is limited to verifying 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act , so that the Commission has no responsibility or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
38 Chapter 1803, Facilities for Reserve Companents, 10 USC $$ 18231 ef seq. 
39 10 USC (j 18238. 

10 USC 4 2687. 
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members have received compensation fiom the United States as members of the NationaI 
Guard may not be disbanded.'*' While it could be argued that if the President were to 
forward to Congress a report from the Commission that contained a recommendation that 
would effectively disband an "organization of the National Guard whose members have 
received compensation from the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism estabIished by the Base 
CIosure Act , the President would be required to weigh the detrimental effects of setting 
aside the sum total of the base closure and realignment recommendations against 
acceding to the disbanding of a small number of National Guard organizations. Under 
those circumstances, consent could not reasonably be implied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn fiom the text of the National Defense Act of 19 16 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at d l  

This traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrams 
Doctrine. A host of interreIated actions by Congress, the President, tbe states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of tbe 
powers granted to the Legislative and Executive branches of Fedaal ~ o v e r n m e n t , ~ ~  they 

4' 32 USC 0 104(0(1). 
42 32 USC 8 102. 
43 See Pemich v. Deuarhnent of Defense., 496 U.S. 334 (1990); see generally Youngstown Sheet & Tube 
Co. v. Sawer, 343 U.S. 579 (1952) (Steel Seizures). 
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also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~ o n s t i t u t i o n ~ ~  Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core Constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air National Guard unit, the Commission may 
not approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 
compensation fkom the United States as members of the National Guard, of the 
president 45 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

In AF 33, the Air Force recommends that the 101' Air Reheling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 

* See Steel Seizures; W. Winthrop, MILITARY LAW AND PRECEDENTS (2d eci- 1920). The statutory 
protection of the aacient privileges and organization of various militia units is also an expression of the 
"nahual law of war." See note 45, below. 
45 Another potential inhibiting factor is that certain militia units enjoy a statutory right to retention of their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8,1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may be a part of the National Guard and entitled to aU 
the privileges thereof, and shall conform in all respects to the organization, discipline, 
and training to the National Guard in time of war. Provided further, That for purposes of 
training and when on active duty in the service of the United States they may be assigned 
to bigher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, Ch 104 1,70A Stat. 633. Although this statute has relevance only 
to the militia of the 13 original states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection 
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Department of Defense does not require the authority of the Base Closure Act to retire ' 

aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force tiom retiring more than 12 KC- 13 5E during FY 
2 0 0 4 . ~ ~  Under the Ronald W. Reagan NDAA for FY 2005, "the Secretary of the Air 
Force may not retire any KC-135E aircraft of the Air Force in fiscal year 2005."~ It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC- 135E, but also C- 1 30E and C- 1   OH.^' 

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also have statutory authority. Wherher the direction to retire those aircraft 
contained in the statute resulting from the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act would control is a matter of debate.49 Nonetheless, since the Base Closure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire aircraft in the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring catain 

- 

46 National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, 5 134,117 Stat. 1392 (Nov. 23,2003). 
47 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, Div. 
A, Title I, Subtitle D, $ 13 1,118 Stat. 181 1 (Oct 28,2004). 
48 See Senate 1043, 109" Cong., A Bill to Authorize Appropriations for Fiscal Year 2006 for Military 
Activities of the Department of Defense, Tide I, Subtitle D, 4 132 ('The Secretaq of the Air Force may not 
retire any KC-13SE aircraft of the Air Force in facal year 2006'7 and 8 135 (''The Secretary of the Air 
Force may not retire any C- 130EM tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
49 See Congressional Research Service Memorandum, Base Realiment and CIosure of National Guard 
Facilities: Auulication of 10 USC 6 18238 and 32 USC 61041cL Flynn, Aaron M. (July 6,2005). 
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types of aircraft are deleted from the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC- 13 5R aircraft of the 107~ 
Air Refueling Wing (ANG) to the 101 Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation would effectively transfer the entire complement of aircraft 
&om a unit of the New York Air Guafd, the 1 0 7 ~  Air Refueling Wing, to a unit of the 
Maine Air Guard, the 10 1"' Air Refueling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or temtory to that of another?' 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Act to effect changes in how a unit 
is  equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

SO See, for exampIe, AF 34, Schenectady County Airpon Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard %amtransfer four C-130H airc&'to the 189" Airlift Wing of 
the Arkansas Air Guard, and; AF 44, Nashville International Airport Air Guard Station, TN, calls for the 
movement of four C-I30Hs fiom Nashville, Tennessee to Peoria, Illmis, and four C-130Hs to Louisville, 
Kentucky. 
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Guard of a particular state or territory,5' the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

Conclusion and Recommendation 

Each of the areas of concern discussed above 

= the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
auhority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or territory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantid deviation from the force-structure 
report or the final selection criteria set out in the Base Closure ~ c t . ' ~  

Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired through congressional add (June 30,2005) 
(Enclosure 4). 
5Z The final selection criteria are: 

(a) Final selection criteria The W criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

@) Military value criteria. The military value criteria are as follows: 
( I )  The current and future mission capabilities and the impact on operational 

readiness of the total force of the Deparlment of Dcfcnse, including the impact on joint 
warfighting, training, and readiness. 

(2) The availability and condition of land facilities, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential recei6g locations. 

(3) The abihty to accommodate contingency, mobilization, surge, and future total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and themanpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the infrastructu~e of both the existing and potential receiving 
communities to support forces, missions, and personnel. 

(4) The environmental impact, including the impact of costs related to potential 
environmental restoration, waste management, and &onmental compliance activities. 

(d) Priority given to military value. The Secretary shalI give priority consideration to 
the military value criteria specified in subsection @) in the making of recommendations 
for the closure or realignment of miIitary installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment from the proposed closure or realignment of military 
installations shall take into account the effect of the proposed closure or realignment on 
the costs of any other activity of the Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

@ Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with the forcestructure plan and ~ t r u c t m  
inventory referred to in section 29 12, in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Closure Act, $2913. 
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the force-structure plan and the final selection criteria, or whether there is a substantial 
deviation from the force-structure plan or the final selection criteria. 

Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list 

Author: Dan Cowhi& Deputy General ~ o u n s e l w  IY$J 6 
Approved: David Hague, General Counsel 

@# /Fig 
4 Enclosures 
1. Letter from DoD Office of General Counsel (OGC) to Commission Chairman Principi 
(with email request for information (RFI)) (June 24,2005). 
2. Letter from DoD OGC to Commission Deputy General Counsel Cowhig (with email 
RFI) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: BI.0068 (June 16,2005). 
4. Memorandum, Office of the Chef of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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IT\r I'HE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE _ . _ . .  - -. 

DIVISION 

PHIL BREDESEN 1 
1 

v j ~0.3:05-0640 
) 

DONALD RUMSFIELD, ETAL ) 
) Judge Echols/Brown 

NOTICE OF SETTING OF INITIAL CASE NIANAGENIENT CONFERENCE 

Pursuant to Local Rule 1 I ,  effective January I, 2001, notice is hereby given that the initial case 
management conference is scheduled before Magistrate Judge Brown, Courtroom 776, U.S . Cou~thouse, 
801 Broadway, NashvilIe, TN, at 1O:OO AM on Octobe~, 17,2005. 

LEAD TRIAL COUNSEL FOR EACHPARTY who has been served and who has received this 
notice is required to attend the initial case management confe~ence, unless otherwise o~dered bythe case 
management Judge Appearance by counsel at the initial case management confe~ence will not be 
deemed to waive any defenses to personal julisdiction Counsel are advised to bring their calenda~s 
with then1 to the conference f o ~  the purpose of scheduling futue dates Counsel for the filing party is 
also advised to notify the cou~troorn deputy for the Judge before whom the conference is scheduled, ~f 
none of the defendants has been served prior to the scheduled conference date 

Pursuant to Local Rule I l(d), counsel for all parties shall, at the initiative of the plaintiffs 
counsel, confer priox to the initial case management confe~ence as required by Fed R Civ P 26(f), to 
discuss the issues enumerated in Local Rule ll(d)(l)(b) and (c) and Local Rule 1 l(d)(2), and to 
determine if any issues can be resolved by agreement subject to the Court's approval Pursuant to Local 
Rule 1 l(d)(l)b 2, counsel f01 all parties shall, at the initiative of plaintiffs counsel, prepare aproposed 
case management order that encompasses the discovery plan required by Fed R Civ P 26(f), the 
pertinent issues listed in section (d)(l)c and section (d)(2), and any issues that can be resolved by 
ageement The proposed case management order shall be filed with the Court THREE (3) 
business days before the initial case management conference. If' the pr,oposed order CANNOT 
be filed on time, PLAINTIFF'S COUNSEL is responsible for contacting the Magistrate Judge's 
office to reschedule the conference. FAILUW to obtain service on defendants should be 
called to the Magistrate Judge's attention. FAILURE TO FILE THE PROPOSED ORDER 
WITHOUT CONTACTING THE MAGISTRATE JUDGE'S OFFICE CAN RESULT IN 
SANCTIONS. 

Effective December 1,2000, F ed.R.Civ P. 26(a)(l) regarding required initial disclosures applies. 

PURSUANT TO LOCAL RULE ll(d)(l), COUNSEL FOR THE PARTY FILING 
THIS LAWSUIT MUST SERVE A COPY OF THIS NOTICE ON THE OTHER 
PARTIES TO THIS LAWSUIT, ALONG WITH THE SUMMONS AND COMPLAINT , WITH T ,  REQUEST FOR WAIVER OF SERVICE UNDER F72D.R.CIV.P. 4(d), 
OR WITH THII SERVICE COPY OF THE NOTICE OF mMOVAL. - 

CLERK'S OFFICE 


